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Ustavni vyvoj ¢eského statu
od pocatkt do roku 1848

/ DAN URBAN

Co lze povazovat za ustavu v historické
retrospektivé, je véc historického a sta-
tovédného zkoumani fadu desetileti.
Pokud jde o pocatky ceské statnosti, pak
1ze zcela jisté v historii nalézt fadu zasad-
nich dokumentt, které ovlivnily statni
usporadani a zptisob vlady jak v pie-
myslovské kniZeci dobé, tak i nasledné

v dobé ¢eského kralovstvi. Nelze ovsem
zameénovat ustavnost a statnost feudalni
doby s modernim vnimanim ustavnosti
konce 19. a po¢atku 20. stoleti. Pro feudal-
ni dobu jsou typické vztahy nadiazenosti
a podiizenosti, otazky dédi¢nosti stat-
nich funkci, jakoz i absence zdakladnich
prav a svobod. Prismatem této avahy tak
v evropském vyvoji 1ze oznadit za dobu
velkého zlomu pro moderni pojem ustav-
nosti Velkou francouzskou revoluci, ktera
¢lovéku a ob¢anovi piiznala zakladni
prava a svobody. V kontextu vyvoje ¢eské
statnosti byl takovym zdkladnim zlomem
vznik republiky v roce 1918.

VZNIK STATU
Za prvni statni utvar nachazejici se v pro-

storu Cech a Moravy mtizeme snad pova-
zovat Velkomoravskou risi s centrem na

jizni Moravé, formujici se v prvni polovi-
né 9. stoleti. Kli¢ovym se pro piechod od
kmenového z¥izeni k ranému statnimu
z¥izeni stalo piijeti ki‘estanstvi. Christi-
anizace polozila zaklad ke zlomeni moci
starych kmenovych instituci a vytvorila
predpoklady pro posileni autority knize-
te. Jeho moc byla posilena na tkor ostat-
nich ¢lentt kmene, kteti se de facto stali
jeho poddanymi. Panovnik prestava byt
pouhym reprezentantem kmene a stava
se suverénnim zdkonodarcem a vykona-
vatelem prava. Cyrilometodéjska misie
pomohla k vytvoteni cirkevni organizace,
ktera se stala oporou knizete pti spravé
zeme a zaloZeni moravského arcibiskup-
stvi v roce 880 zase znamenalo zisk neza-
vislého mezinarodniho postaveni.

Vrcholu své moci dosdhla Velkomorav-
ska rise za vlady Svatopluka L., ktery piimo
¢i nepiimo ovladal izemi dne$ni Moravy,
Cech, Slovenska, Madarska, ¢ast Rakous-
ka a Polska. Po jeho smrti v8ak propukla
hluboka krize, kterou jeho nasledovnik
nedokazal zvladnout. Stat oslabeny spory
o nastupnictvi a stalym tlakem ze strany
vychodonémecké iise nakonec v roce 907
podlehl ndjezdtim Madarti a statni organi-
zace na jeho tizemi zcela zanika.

PREAMBULE MY, OBCANE CESKE REPUBLIKY V CECHACH, NA MORAVE A VE SLEZSKU, V CASE O0BNOVY SAMOSTATNEHO C
ODHODLANI BUDOVAT, CHRANIT A ROZVIJET CESKOU REPUBLIKU V DUCHU NEDOTKNUTELNYCH HODNOT LIDSKE DUSTOJN
DRUHYM A ZODPOVEDNOSTI VUCI CELKU, JAKO SVOBODNY A DEMOKRATICKY STAT, ZALOZENY NA UCTE K LIDSKYM PRAVUM



Constitutional Developments in the

Czech State from the Beginnings until 1848

/ DAN URBAN

What can be regarded as a constitution
in a historical retrospective has been

a matter for historical and political
inquiry for a number of decades. As far
as concerns the beginnings of Czech
statehood, then in history it is certainly
possible to find a number of fundamen-
tal documents that influenced the coun-
try’s affairs and the method of govern-
ment in Premyslid and ducal times, as
well as in the subsequent period of the
Kingdom of Bohemia. However, constitu-
tionality and statehood in feudal times
cannot be confused with the modern
perception of constitutionality at the
end of the 19'" and beginning of the 20"
century. Relations of superiority and
subordination, questions of the heredi-
tary nature of government functions,

as well as the absence of fundamental
rights and freedoms were typical for
the feudal period. Through the prism

of these considerations, we can see that
the breakthrough in Furopean develop-
ments for the modern term of consti-
tutionality was the French Revolution,
which gave man and citizens fundamen-
tal rights and freedoms. In the context
of the development of Czech statehood,

the fundamental breakthrough was the
establishment of a republic in 1918.

ESTABLISHMENT OF THE STATE

We can regard the Great Moravian
Empire, formed in the first half of the gth
century with its centre in South Moravia,
as the first state unit in Bohemian and
Moravia. The adoption of Christianity
was crucial to the transition from a tribal
system to an early government system.
Christianisation laid the foundations for
breaking the power of the old tribal insti-
tutions and creating the conditions for
strengthening the duke’s authority. His
power was strengthened at the expense
of the other members of the tribe, who
became his de facto subjects. The mon-
arch ceased to be a mere representative of
the tribe and became a sovereign legisla-
tor and executor of the law. The mission
of Cyril and Methodius helped create the
ecclesiastical organisation that became

a prop for the dukes in their administra-
tion of the country and the establish-
ment of a Moravian Archbishopric in

880 meant an independent international
position was obtained.

ESKEHO STATU, VERNI VSEM DOBRYM TRADICIM DAVNE STATNOSTI ZEMI KORUNY CESKE | STATNOSTI CESKOSLOVENSKE,
OSTI A SVOBODY JAKO VLAST ROVNOPRAVNYCH, SVOBODONYCH OBCANU, KTERI JSOU SI VEDOMI SVYCH POVINNOSTI VUCI
1 A NA ZASADACH OBCANSKE SPOLECNOSTI, JAKO SOUCAST RODINY EVROPSKYCH A SVETOVYCH DEMOKRACIH, ODHODLAN]
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Dédicem Velkomoravské riSe se stava
vznikajici piemyslovsky stat. Na tizemi
Cech v té dobé existovala fada mensich
knizectvi, mezi nimiz ziskal v posledni
tretiné 9. stoleti diky podpote ze strany
moravskych panovnikt pievahu Pie-
myslovec Botivoj vladnouci ve sttednich
Cechach. V roce 883 ptijal ki‘est a odpor
kmenovych predaki ke kiestanstvi zlo-
mil silou. Symbolicky zavrsil své vitézstvi
nad pohanstvim stavbou kostela Panny
Marie na misté byvalého obétisté kmene
v lokalité dne$niho Prazského hradu.

Dnes mtizeme jen hadat, zda pii¢inou
sporu mezi kniZzetem Vaclavem a jeho
mlad$im bratrem Boleslavem byla otazka
zahrani¢népolitické orientace ¢eského
statu ¢i byl atentat v roce 935 jen projevem
dynastického sporu moc. Kazdopadné
se Boleslav, ktery si vrazdou svého brat-
ra vyslouzil pfizvisko Ukrutny, ukazal
jako schopny panovnik. Stavbou novych
hradii, na néz dosazoval své utedniky
a knéze, polozil zaklady statni a cirkevni
spravy, obyvatelim Cech ulozil povinnost
platit pravidelné dané coby poplatek za
ochranu a dokonce zacéal razit vlastni
minci. Posilené piremyslovské knizectvi
do poloviny 10. stoleti ovladlo celou ¢es-
kou kotlinu a za¢alo podnikat vyboje do
okolnich zemi.

UZEMNi ROZSAH

Stabilita geografického jadra ¢eského
statu je v evropském méritku vyjimeéna.
Jen malokterd z evropskych zemi se totiz
muze py$nit tim, Ze jeji hranice zustaly
pies tisic let beze zmény. Uzem{, které

ovladal pti svém néastupu na trin v roce
1034 knize Bietislav I, se pi#ili$ nelisi od
toho, na némz se dnes rozklada soutasna
Ceska republika. Za vlady jeho otce kni-
zete Old#icha byla k ¢eskému knizectvi
definitivné piipojena Morava a od té doby
je uznavana jako nepopiratelna soucast
ceského statu. Bietislav I. rozdélil Moravu
na t¥i tzv. adély - olomoucky, brnénsky

a znojemsky - jejichz spravou povéiil své
syny. Piemyslovci, kteti v téchto udélnych
knizectvich vladli, méli byt vzdy poslusni
nejstar$imu ¢lenu rodu panujicimu v Pra-
ze. Prestoze podle statesinského nastup-
nického #adu méli ¢lenové moravské vétveé
P¥emyslovct narok nastoupit na knizeci
stolec, v praxi byly jejich naroky ¢asto
opomijeny, oni samotni byli ze svych adé-
l& vyhanéni a ty byly svéfovany syntim ¢i
pribuznym prazskych knizat. Zejména
nejbohatsi olomoucky udél byl vniman
jako zajmové tizemi prazské vétve rodu,
proto byl od roku 1160 v piimé spravé
prazskych kniZat. Navic zde ptisobil kni-
Zetem jmenovany olomoucky biskup. Za
datum vzniku markrabstvi moravského
jako samostatného statniho utvaru byval
povazovan rok 1182, kdy pry fimsky cisai
Fridrich Barbarossa udélil hodnost mar-
krabéte znojemskému idélnému knizeti
Konradu IIL Otovi. Toto tvrzeni vsak
vzniklo mylnou interpretaci prament
Markrabéci titul, jenz pravdépodobné
znamenal hodnost kniZzeciho zastupce
na Moraveé, se poprvé v pramenech obje-
vuje v roce 1179. K utvoteni Moravského
markrabstvi jako suverénniho tizemniho
celku v8ak dochazi az za panovani krale

SPOLECNE STREZIT A ROZVIJET ZDEDENE PRIRODNI A KULTURNI, HMOTNE A DUCHOVN[ BOHATSTVI, ODHOBLANI RIDIT SE \
TUTO USTAVU CESKE REPUBLIKY HLAVA PRVNI ZAKLADNI USTANOVENI CLANEK 1 CESKA REPUBLIKA JE SVRCHOVANY, JEDN
DODRZUJE ZAVAZKY, KTERE PRO NI VYPLYVAJl Z MEZINARODNIHO PRAVA. CLANEK 2 LID JE ZDROJEM VESKERE STATN[ M



The Great Moravian Empire reached its
peak under the reign of Svatopluk I, who,
directly or indirectly, controlled the terri-
tory of today’s Moravia, Bohemia, Slovakia
and Hungary, as well as part of Austria
and Poland. However, a deep crisis broke
out after his death and his successor
could not cope with it. The government,
weakened by the succession dispute and
constant pressure from the East Frankish
Empire, fell in 907 to Hungarian attacks
and government organisation in its terri-
tory ended completely.

The emerging Piemyslid state became
the heir to the Great Moravian Empire.

In Bohemia at that time there were

a number of smaller dukedoms, among
which the Piemyslid Botivoj, who ruled
Central Bohemia, obtained supremacy
thanks to support from Moravian mon-
archs. He was baptised in 883 and broke
the resistance of tribal leaders to Christi-
anity by force. He symbolically completed
his victory over paganism by building the
Church of the Virgin Mary on the site of
a tribe’s former place of sacrifice, at the
location of today’s Prague Castle.

Today we can only argue about wheth-
er the cause of the dispute between
Duke Wenceslas and his younger brother
Boleslav was the question of the Bohe-
mian state’s foreign policy orientation or
whether the assassination in 935 was only
an expression of a dynastic dispute over
power. In any case, Boleslav, who obtained
the epithet “the Cruel” by murdering his
brother, showed himself a capable mon-
arch. By building new castles, in which
he placed his civil servants and priests,

he laid the foundations for government
and ecclesiastical administration, he
imposed a duty on the people of Bohemia
to pay regular taxes as a charge for pro-
tection and even started to mint his own
coins. By the middle of the 10" century,
the strengthened Pfemyslid dukedom
controlled the whole Bohemian basin and
had started to undertake conquests in the
surrounding countries.

TERRITORIAL REACH

The stability of the geographical core

of the Czech state is exceptional on

a European scale. Not many European
countries can boast that their borders
have remained unchanged for over

a thousand years. The territory that Duke
Btetislav I controlled upon taking the
throne in 1034 was not that different to
that on which the current Czech Republic
lies. Under the reign of his father Duke
Old¥ich, Moravia was definitively added
to the Bohemian dukedom and from then
on was recognised as an undeniable part
of the Bohemian state. Bi‘etislav I divided
Moravia into three appanages—Olomouc,
Brno and Znojmo, whose administration
he entrusted to his sons. The Piemyslids
who ruled these granted dukedoms were
always to be obedient to the oldest mem-
ber of the family reigning in Prague.
Although, according to the senior order
of succession, members of the Moravian
branch of the Pfemyslids were entitled

to take the ducal seat, in practice their
claims were often passed over and they
were expelled from their appanages,

/SEMI OSVEDCENYMI PRINCIPY PRAVNIHO STATU, PROSTREDNICTVIM SVYCH SVOBODNE ZVOLENYCH ZASTUPCU PRIJIMAME

OTNY A DEMOKRATICKY PRAVN[ STAT ZALOZENY NA UCTE K PRAVUM A SVOBODAM CLOVEKA A OBCANA. CESKA REPUBLIKA
)Cl; VYKONAVA JI PROSTREDNICTVIM ORGANU MOCI ZAKONODARNE, VYKONNE A SOUDNI. USTAVNI ZAKON MUZE STANOVIT,



Premysla I. Otakara, ktery markrabétem
jmenoval a spravou Moravy povétil svého
bratra Vladislava Jind¥icha. Za sedma-
dvacet let jeho vlady doslo ke sjednoceni
dosud rozdélené Moravy v jeden celek

a jejimu konstituovani v samostatny celek
a druhé centrum ¢eského statu.

K tzemi ¢eského statu dale pattilo Slez-
sko piipoutané smlouvami s taméjsimi
knizaty, které ¢eskému panovnikovi zaru-
¢ovaly lenni svrchovanost, a dale Horni
a Dolni Luzice. VSechny tyto zemé tvoiily
dohromady stat, ktery byl od po¢atku
14. stoleti nazyvan Koruna kralovstvi
teského (Corona regni Bohemiae). Stat
prestava byt ztélesnén v osobé panovnika,
naopak panovnik od té doby spole¢né se
Slechtickou obci stat reprezentuje. Stat-
niuzemi uz neni majetkem panovnika,
nybrz samotné Koruny. ,Ustavnim®“ ram-
cem tohoto statniho utvaru se stal soubor
listin vydanych Karlem IV. dne 7. dubna
1348. Jedenact z nich bylo potvrzenim
dosavadnich privilegii ¢eskych kralu,
ktera jim udélili ¥imsti cisaii, dalsi pro-
hlasovala iizemi Slezska a Horni LuZice za
tzemi podtizené ¢eskému krali a posled-
ni listina rozdélovala Moravu na Mar-
krabstvi moravské, olomoucké biskupstvi
a opavské vévodstvi, ktera také spadaji
pod svrchovanost ¢eského panovnika.

V ramci tohoto statniho utvaru vsak
nikdy nedoslo k dtsledné centralizaci
spravy a pojitkem mezi jednotlivymi
zemémi byla zejména osoba panovnika
a ufady vazici se piimo k jeho dvoru -
kralovska kancelaf, dvorsky a komorni
soud. Vrcholnym organem samospravy
jednotlivych zemi se v 15. stoleti stava-

ji zemské snémy, na kterych zasedaji
zastupci jednotlivych stavii (v Cechach
pani, rytiii a mésta, na Moraveé pani, pre-
lati, ryti¥i a méstané, ve Slezsku knizata,
zastupci Slechty a zastupci mést, v Horni
Luzici Slechta, mezi niz byli zapo¢itani

i prelati, a mésta a kone¢né v Dolni Luzici
prelati, pani, rytiii a mésta). Spole¢nym
férem se staly tzv. generdlni snémy, na
nichz se schazeli zastupci stavii jednot-
livych zemi a rozhodovali o otazkach
nastupnictvi na triin, vzajemnych pomé-
rech a otazkach nabozenskych. Piesto
nebyly vztahy mezi jednotlivymi zemémi
idylické, nebot ¢esky zemsky sném mél
tendence k dominantnosti, coz vedlo

k nespokojenosti stavovskych reprezenta-
ci vedlejsich zemi.

O uzemf{ oboji LuZice piila Ceska koru-
na v roce 1635, kdy bylo postoupeno saské-
mu kurfi¥tovi. Vét§ina tzemi Slezska byla
ztracena v roce 1742, kdy piipadla Prusku.

VZTAH CESKEHO STATU
K NEMECKE RiSI

V roce 962 vznika na izemi dnesniho
Némecka Rimska ¥i$e (od druhé poloviny
12. stoleti se pouziva ndzev Svata i'iSe ¥im-
skd, v 15. stoleti se dodava jesté ,naroda
némeckého”) hlasici se k odkazu starého
antického impéria i francké ¥#i8e Karla
Velikého. Zvoleny ¥imsky kral mohl po
korunovaci v Rimé uzivat titul cisaie a ze
svého titulu si ndrokoval univerzalni
narok na vladu nad vsemi kiestanskymi
panovniky.

Ceska knizata uznavala nejvyssi svét-
skou autoritu vladait fimsko-némecké

KDY LID VYKONAVA STATNI MOC PRIMO. STATNI MOC SLOUZI VSEM OBCANUM A LZE JI UPLATNOVAT JEN V PRIPADECH, V |
NUCEN CINIT, CO ZAKON NEUKLADA. CLANEK 3 SOUCASTI USTAVNIHO PORADKU CESKE REPUBLIKY JE LISTINA ZAKLADNICH |
JE ZALOZEN NA SVOBODNEM A DOBROVOLNEM VZNIKU A VOLNE SOUTEZI POLITICKYCH STRAN RESPEKTUJICICH ZAKLADNI



which were entrusted to sons and rela-
tives of the Prague dukes. The richest
Olomouc appanage, in particular, was
perceived as an area of interest for the
Prague branch of the family, so from 1160
it was under the direct administration of
the Prague dukes. In addition, a bishop of
Olomouc named by the duke was active
here. The date of establishment of the
Margravate of Moravia as an independent
state unit was formerly regarded as 1182,
when Holy Roman Emperor Frederick
Barbarossa granted the rank of margrave
to the duke of the Znojmo appanage, Kon-
rad III Oto. This claim, however, arose
through an erroneous interpretation of
sources and reality was appreciably more
complicated. The title of margrave, which
probably meant the rank of the duke’s
representative in Moravia, first appeared
in sources in 1179. However, the Margra-
vate of Moravia was formed as a sovereign
territorial unit under the reign of King
Premysl I Otakar, who appointed the
margrave and entrusted the administra-
tion of Moravia to his brother Vladislav
Jindiich. During his twenty-seven year
reign, the previously divided Moravia was
unified into one whole and constituted as
an independent land, the second centre
of the Bohemian state.

The territory of the Bohemian state
also included Silesia, bound by agree-
ments with local dukes who recognised
the Bohemian monarch as their liege
lord, as well as Upper and Lower Lusatia.
All these lands together formed a country
that was, from the beginning of the 14"
century, called the Crown of the Czech

Lands (Corona regni Bohemiae). The coun-
try stopped being embodied through the
person of the monarch. On the contrary,
from that time the monarch, together
with the nobility, represented the coun-
try. The territory was no longer the prop-
erty of the monarch, but the Crown itself.
The “constitutional” framework of this
unit was a set of documents issued by
Charles IV on 7 April 1348. Eleven of them
were confirmations of current privi-
leges of the kings of Bohemia, granted to
them by Holy Roman Emperors, others
declared Silesia and Upper Lusatia to

be territories subordinate to the king of
Bohemia and the last document divided
Moravia into the Margravate of Moravia,
the Bishopric of Olomouc and the Duke-
dom of Opava, which were also under the
Bohemian monarch.

In this country there was, however,
never thorough centralisation of admin-
istration and the bonds between the vari-
ous lands were, in particular, the person
of the monarch and offices attached
directly to his court—the royal office, the
royal and chamber court. The supreme
self-government bodies in the various
lands in the 15" century became the pro-
vincial diets, at which representatives of
the various estates sat (in Bohemia lords,
knights and towns, in Moravia lords,
prelates, knights and burghers, in Silesia
dukes, representatives of the nobility and
representatives of towns, in Upper Lusa-
tia the nobility, which included prelates,
and towns, and finally in Lower Lusatia
prelates, lords, knights and towns). Gen-
eral diets, at which representatives of
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TiSe, avSak odmitala nazor, Ze ¢eské zemé
jsou ¥i8i podfizeny a muze jimi byt vol-
né disponovano jako cisaiskym lénem.
Naopak se snazila dokazat, ze ceremonial
udéleni léna, p¥i némz cisai predava ces-
kému knizeti symboly moci - kopi a pra-
porce - je pouze symbolickym uznanim
kniZzete zvoleného domacimi velmozi.
Situaci ovSem komplikovali netspésni
uchazeéi o kniZeci trin, kte¥i se uchylo-
vali na cisai'sky dvtir se zddosti o pomoc
ve sporech o nastupnictvi. Po smrti Bole-
slava IL. v roce 999 vypukla v Cechach
v dusledku boje jeho synt Boleslava III.,
Jaromira a Oldiicha o moc hluboka krize
a do sport o obsazeni kniZeciho stolce
zasahoval jak fimsko-némecky kral, tak
polsky kniZe Boleslav Chrabry, s jehoz
podporou snad byl v roce 1002 ¥adné
nastolen na knizeci stolec jisty Vladivoj.
Ten ve snaze upevnit své nejisté mocen-
ské postaveni pozadal v listopadu 1002
rimského krale Jind¥icha II. o udéleni
Cech v léno. Pfestoze tento ¢in Vladivojovi
piilis prospéchu neptinesl a on samotny
se zfejmé pii védomi vlastni bezmocnosti
v roce 1003 upil k smrti, mél nedozirné
néasledky pravé ve vztahu ¢eskych zemi
k #i8i, nebot pravé od té doby panovnici
fimsko-némecké rise vyzadovali, aby akt
udéleni zemé v 1éno podstoupil kazdy
nové nastoleny ¢esky panovnik.
Postaveni rimsko-némeckého krale
ovsem nebylo uplné pevné a s ristem
své politické i vojenské moci nevahali
Premyslovci zasahovat do sportt mezi
jednotlivymi uchaze¢i o ¥imskou korunu
¢i mezi ¥imskymi krali a papezem. Ces-
ky knize Vratislav II. vérné stal pii ¥im-

ském krali a posléze cisati Jindtichu IV.
pii jeho sporech s papezi Rehoiem VII.

a Urbanem II. a odménou mu za to byla
vytouzend kralovska koruna. Korunovace
se odehrala v roce 1086 v Praze. Kralovsky
titul se vztahoval vyhradné k osobé Vra-
tislava a nebyl dédi¢ny, presto znamenal
posileni prestize ¢eského panovnika.

Dal$im P¥emyslovcem, ktery ziskal
kralovsky titul, byl témét o sedmdesat let
pozdéji knize Vladislav II., jehoz hlavu
ozdobil kralovskou ¢elenkou cisat Frid-
rich Barbarossa v roce 1158 na i$ském
sjezdu v Rezné. Na oplatku se ¢esky kral
pripojil k Fridrichové tazeni do Italie.
Cesti ozbrojenci se sice pii dobyvani Mila-
na vyznamenali, ani to v8ak Vladislavovi
nepomohlo v tom, aby kralovskou korunu
mohl predat svému synovi Bediichovi,

v jehoz prospéch v roce 1172 abdikoval.
Pres svtyj slib cisai nastupnictvi Bediicha
neuznal a na tran nastoupil Sobéslav IL.,
ovsem pouze jako knize.

Presto se jeden z Vladislavovych synt
kralovské koruny doc¢kal, byt se o to
musel zaslouzit vlastnimi silami. Boj
o Fimsky tran dokazal vyuzit Pfemysl
Otakar, ktery po kratké epizodé v letech
1192 az 1193 nastoupil na ¢esky knizeci sto-
lec definitivné v prosinci 1197. Byt se jeho
tehdejsi politika muize zdat vérolomna
a prelétavd, ucel zjevné svétil prostiedky.
Po smrti cisai'e Jindt¥icha VI. proti sobé
stali mladsi bratr zesnulého panovnika
Filip Svabsky z rodu Stauft a Ota Brun-
$vicky z rodu Welft.. Premysl nejprve
podpoiil Filipa Svdbského a odménou
mu bylo udéleni dédi¢ného kralovského
titulu v roce 1198. Mocenska situace se
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the estates of the various lands met and
decided on questions of succession to
the throne, relations between them and
religious matters, became a joint forum.
Despite this, relations between the vari-
ous lands were not idyllic, as the Bohe-
mian provincial diet had a tendency to
dominate, which led to dissatisfaction
among the estates’ representatives in the
other lands.

The Czech crown lost both Lusatias
in 1635, when they were assigned to the
elector of Saxony. Most of the territory of
Silesia was lost in 1742, when it became
part of Prussia.

RELATIONSHIP BETWEEN
BOHEMIAN STATE
AND GERMAN EMPIRE

The Roman Empire arose in 962 on the
territory of today’s Germany (the name
Holy Roman Empire was used from the
second half of the 12t century, “of the
German Nation” was added in the 15th
century) and looked to follow on from the
ancient empire and the Frankish Empire
of Charlemagne. The elected Roman king
could, after coronation in Rome, use the
title of emperor and, due to this title,
enjoyed a universal claim to rule over all
Christian monarchs.

The Bohemian dukes recognised the
supreme secular authority of the rulers of
the Holy Roman Empire, but rejected the
opinion that the Czech lands were subor-
dinate to the empire and could be freely
disposed of by it as the emperor’s fief. On
the contrary, they tried to prove that the

ceremony of the granting of a fief during
which the emperor handed over to the
Duke of Bohemia the symbols of power—a
lance and a gonfalon—was only a symbolic
recognition of a duke elected by domestic
magnates.

However, the situation was complicated
by unsuccessful candidates for the duke’s
throne who travelled to the imperial
court with requests for assistance in suc-
cession disputes. After the death of Bole-
slav 11, a deep crisis broke out in Bohemia
in 999, as a consequence of the fight
between his sons Boleslav III, Jaromir
and Oldiich for power, and the Roman-
German King and the Polish Duke
Boleslaw the Brave got involved in the
dispute on the occupation of the ducal
throne; a certain Vladivoj was placed
on the throne in 1002 with Boleslaw’s
assistance. In an attempt to strengthen
his uncertain position, in 1002 he asked
Roman King Henry II to grant Bohemia
as a fief. Despite this, the grant did not
bring much of a benefit to Vladivoj and,
evidently aware of his powerlessness, he
drank himself to death in 1003, although
it did have immense consequences for the
relations between the Czech lands and
the empire, as from this time on the mon-
archs of the Holy Roman Empire demand-
ed that each newly enthroned Bohemian
monarch undergo the act of the granting
of the land as fief.

The position of the Roman-German
King, however, was not completely solid
and, as their political and military power
grew, the Premyslids did not hesitate to
interfere in disputes between candidates

11
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vSak zménila, kdyz Otu podpotil papez
Inocenc III. Pfemysl v obavach, Ze papez
jeho kralovské povyseni neuznd, zménil
poprvé stranu a v 1été roku 1203 jiz bojo-
val v Otovych ¥adach proti Filipovi. Ziskal
tim potvrzeni kralovského titulu ze stra-
ny papeze, na druhou stranu uz papez
nevyslySel Piemyslovu zadost o povyseni
prazského biskupstvi na arcibiskupstvi.
To bylo také pravdépodobné déivodem,
pro¢ byl o rok pozdéji ¢esky kral jednim
z prvnich, ktery papeze a Otu opustil

a presel zpét k Filipovi. Dal§im padnym
argumentem mohla byt také pritomnost
Filipova vojska u ¢eskych hranic. I diky
nemalé podpoie ¢eského panovnika

byl nakonec Filip Svabsky roku 1205

v Cachach #adné korunovan ¥imskym
kralem a vse nasvéddéovalo tomu, Ze se
stane definitivnim vitézem sporu o cisai-
sky trin. Kdyz v8ak v roce 1208 sbiral
vojenské sily k tazeni, které mélo Otovi
zasadit definitivni uder, byl v 1été z osob-
ni msty v Bamberku zavrazdén. Tim se
cesta k cisarskému titulu a vSeobecnému
uznani uvolnila pro Otu. Piemysl vdhal
cely rok, ale Otu také uznal. Sebevédomy
Ota se v8ak brzy s papezem rozkmotiil,

a ten proto vyzval ri§ska knizata k nové
volbé. Do ¢ela vzboutenct se postavil
praveé Premysl Otakar a podpotil kandida-
turu Friedricha IL, krale sicilského, syna
cisaie Jindticha VI. Ten za odménu vysta-
vil 26. za¥i 1212 Premyslovi listinu, ktera
bude pozdéji dle peceti z drahého kovu
nazvana Zlatou bulou sicilskou. Sicilskou
proto, Ze Friedrich v té dobé jesté nebyl
korunovan iimskym kralem a nedispo-
noval Fimskou peéeti, nahradil ji proto

peceti krale sicilského. Sama o sobé obsa-
huje Zlata bula pouze shrnuti dvou pted-
chozich privilegii, ktera ¢eskému krali jiz
d¥ive vystavili Filip Svabsky a Ota Brun-
$vicky. Z hlediska tpravy poméru ¢eského
statu k ¥i8i jsou nejzasadnéjsi ta ustano-
veni Zlaté buly, ktera potvrzuji kralovsky
titul ¢eskych panovniku i jeho dédi¢nost
a zaroven uznavaji jednotu a nedélitel-
nost ¢eskych zemi.:

»Proto my, prihlizejice k pfeslavnym
sluzbam oddanost, které veskery lid Cechii
od davného ¢asu vérné i oddané prokazo-
val cisarstvi Fimskému, a Ze jejich jasny
kral Otakar od zacatku mezi jinymi kniZa-
ty, zvlasté pred ostatnimi, nds zvolil cisa-
Fem a pFi nasi volbé ustaviéné a uzitecné
setrval; jako mily nas stryc, zbozné paméti
krdl Filip, u¢iniv poradu se v§emi kniZaty,
ustanovil svym privilegiem, i my jej kra-
lem ustanovujeme a potvrzujeme, a tak
posvdtné a distojné ustanoveni schvalu-
jeme a Ceské krdalovstvi svobodné a beze
véeho vymahani penéz i obvyklé sprave-
dlnosti dvora naseho jemu a jeho nastup-
ctim na véky propijéujeme. Chtéjice, aby
kdokoli od nich bude zvolen krdlem, k nam
nebo nasim ndastupcum prijel a nalezitym
zpusobem odznaky kralovské prijal. Také
povolujeme, aby on a jeho ndstupcové drze-
li vSechny hranice, které zminénému kra-
lovstvi pat#i, at by jakkoli byly odcizeny.”

Ve Zlaté bule jsou formulovany i zavaz-
ky ¢eského panovnika - ¢esky kral je
povinovan tcasti na ri§skych sjezdech
v Merseburku, Norimberku a Bamberku
a musi prispét na iimskou jizdu zvole-
ného krale tfemi sty jezdci ¢i tfemi sty
h#ivnami. V praxi vsak tyto zavazky neby-
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for the Roman crown, or between the
Roman kings and the pope. Duke of Bohe-
mia Vratislav II stood faithfully by the
Roman King and then Emperor Henry IV
in his disputes with Popes Gregory VII
and Urban II and got his desired reward
in the form of the royal crown. Corona-
tion took place in Prague in 1086. The
royal title applied solely to Vratislav and
was not hereditary, although it meant

an increase in the prestige of the Bohe-
mian state.

Another Pfremyslid who obtained the
royal title was, almost seventy years
later, Duke Vladislav II, whose head
was adorned with the royal diadem by
Emperor Frederick Barbarossa in 1158
at an imperial congress in Regensburg.
In return, the king of Bohemia went on
campaign with Frederick in Italy. The
Bohemian men-at-arms distinguished
themselves in the taking of Milan, but
this did not help Vladislav pass on the
royal crown to his son Bedtich, in favour
of whom he abdicated in 1172. Despite his
promise, the emperor did not acknowl-
edge Bedrich’s succession, and Sobéslav 11
took the throne, but only as a duke.

Despite this, one of Vladislav’s sons
did get the royal crown, although he had
to earn it himself. P¥emysl Otakar man-
aged to take advantage of battles for the
Roman throne and, after a short inter-
mezzo in 1192 and 1193, claimed the Bohe-
mian throne definitively in December
1197. Although his policy at this time may
have seemed perfidious and inconstant,
the end evidently justified the means.
After the death of Henry VI, Philip of Swa-

bia, the younger brother of the late mon-
arch, of the House of Hohenstaufen, and
Otto of Brunswick, of the House of Welf,
stood in opposition. P¥emysl first sup-
ported Philip of Swabia and, as a reward,
was granted a hereditary royal title in
1198. However, the situation changed
when Pope Innocent III supported Otto.
Piemysl, fearing that the pope would not
acknowledge his royal promotion, first
changed sides in 1203, when he fought in
Otto’s ranks against Philip. By doing this
he obtained confirmation of his royal
title from the pope, but on the other
hand the pope did not grant Pfemysl’s
request to raise the Bishopric of Prague
to an archbishopric. That was probably
the reason, a year later, that the king of
Bohemia was one of the first to abandon
the pope and Otto and go back to Philip.
Another good reason could have been the
presence of Philip’s forces by the borders
of Bohemia. Thanks to the significant
support from the king of Bohemia, Philip
of Swabia was crowned Roman King in
Aachen in 1205 and everything indicated
he was the definitive winner in the dis-
pute over the imperial throne. However,
when he was collecting his military forc-
es for a campaign that was to knock Otto
out definitively in 1208, in the summer he
was murdered in Bamberg out of person-
al revenge. This cleared the path to the
imperial title and general recognition for
Otto. Piemysl hesitated for a whole year,
but also recognised Otto. The self-confi-
dent Otto, however, soon fell out with the
pope, who therefore asked the empire’s
princes to elect somebody else. Piemysl
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ly nikdy #adné plnény. Nékteii soucasni
historikové upozornuji na to, Ze vyznam
Zlaté buly sicilské nebyl zdaleka tak
zésadni, jak bylo prezentovano v nacio-
nalné vypjatych ¢asech, napt. na pocatku
narodniho obrozeni ¢i po vzniku ¢esko-
slovenské republiky, kdy listina slouzila
ijako dukaz historickych prav ¢eského
statu. Snad prave v této dobé pirechazi do
historické paméti ¢eského naroda jako
hlavni pilif ¢eské statnosti a jeden z nej-
diilezitéjsich historickych dokumenti.
Ptes pochybnosti o redlném vyznamu
Zlaté buly sicilské ji ale mtzeme jisté cha-
pat jako symbol tspé$nych politickych
aktivit Pfemysla I. Otakara, jehoZ ¢innost
v otazkach vnitinich i zahrani¢nich byla
zasadni jak pro upevnéni mezinarodniho
uznani suverenity ¢eského statu a jeho
panovnika, tak pro uklidnéni vnitropoli-
tické situace.

Zlata bula zustala po pievozu do Prahy
vice nez sto let archivovana ve svatovit-
ském scriptoriu, aniz by se na jeji ustano-
veni ¢esti panovnici odvolavali. Ostatné
nemeéli to zapotiebi, nebot nastupnictvi
Piremyslova syna Vaclava bylo potvrzeno
Zlatou bulou ulmskou v roce 1216 a cisat
nemél diivod se do ¢eskych zalezitosti
dale vmeésovat. Na svétlo svéta se listina
vynotila az v dobé boji o nastupnictvi po
vymieni pfemyslovského rodu, kdy ji také
Habsburkové prevezli do Vidné. Listina
se vraci do Cech a v roce 1348 ji Karel TV.
potvrdil jako jedno z privilegii, které tvo-
i tstavni ramec ¢eského kralovstvi.

Definitivni upravu vztahu ¢eského
kralovstvi k Svaté #8i naroda némeckého
piredstavuje Zlat4 bula Karla IV. vyhlase-
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Otakar led the rebels and supported the
candidacy of Frederick II, King of Sicily
and son of Emperor Henry VL In return,
on 26 September 1212 he issued Piemysl
with a document that would later be
known, according to the seal of precious
metal, as the Golden Bull of Sicily. Of Sic-
ily because at that time Frederick had
not yet been crowned Roman King and
did not have a Roman seal, replacing it
with that of the King of Sicily. The Golden
Bull itself only summarised two previous
privileges, earlier granted to the King of
Bohemia by Philip of Swabia and Otto of
Brunswick. From the viewpoint of rela-
tions between the Czech state and the
empire, the most fundamental provisions
of the Golden Bull are those that confirm
the royal title of the Bohemian monarchs
and its hereditariness, as well as recog-
nising the unity and indivisibility of the
Czech lands:

“Because, having regard to his glori-
ous services, his devotion, which all the
people of Bohemia from ancient times
have faithfully and devoutly provided to
the Roman Emperor, and that their clear
King Otakar from the beginning among
the other dukes, in particular before the
others, elected us emperor and during
our election unceasingly and helpfully
remained; like our kind uncle, the dear
departed King Philip, offering counsel
with all dukes, established his privilege,
we appoint him king and confirm that
we approve such a holy and dignified
appointment and that we lend him and
his heirs the Kingdom of Bohemia and
without all collection of monies and the

usual justice of our court for the ages.
Desiring that any of them that be elected
king, come to us or our successors and, in
the appropriate manner, accept the royal
insignia. So we permit him and his succes-
sors to retain all borders that belong to the
aforementioned kingdom, even if they be
alienated in any way.”

The Golden Bull also formulated the
obligations of the Bohemian monarch—
the King of Bohemia was under a duty
to attend imperial congresses in Merse-
burg, Nurnberg and Bamberg, and had
to contribute 300 riders and 300 talents
to the journey to Rome by the elected
king. In practice, these obligations were
never performed in full. Some contem-
porary historians have drawn attention
to the fact that the importance of the
Golden Bull of Sicily was nowhere near
as fundamental as was presented in
nationally tense times, for example at
the start of the national revival and after
the establishment of the Czechoslovak
Republic, when the document served as
proof of the historical rights of the Czech
state. It was probably at this time that
it entered the historical memory of the
Czech nation as the main pillar of Czech
statehood and one of the most important
historical documents. Despite the doubts
about the real significance of the Golden
Bull of Sicily, however, we can certainly
understand it as a symbol of the suc-
cessful political activities of Piemysl
I Otakar, whose internal and foreign
activities were fundamental, both for the
strengthening of international recogni-
tion of the sovereignty of the Bohemian

Tak zvana Zlata bula sicilska,
listina vydana Fridrichem II.,
,zvolenym Fmskym cisarem”

a sicilskym kralem, pro

teskeho krale Pfemysla
Ofakara |. Basilej, 26. zar{ 1212.
[Narodni archiv, Archiv Ceské
koruny) / The Golden Bull of
Sicily, a document issued by
Frederick II, the "elected Roman
Emperor' and King of Sicily, to
King of Bohemia Premysl| Otakar
| Basilej, on 26 September 1212.
[National Archives, Archives of
the Czech Crown)
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néa na ii$skych snémech v Norimberku

a Métach v roce 1356. V ni cisatr Karel
pisemneé upravuje zptisob volby #imského
kréle, ktera je od té doby v kompetenci
sedmi kurfiftt (esky kral, falckrabé
rynsky, vévoda sasky, markrabé branibor-
sky a arcibiskupové trevirsky, kolinsky

a mohudsky), pfi¢emz o zvoleni rozhoduje
prostd vétsina hlast. Zlata bula vyslovné
potvrzuje nezavislé a suverénni postaveni
¢eského statu a uvadi, Ze cisar udéluje Ces-
kému krali v 1éno 7isské funkce kurfiita
a arci¢i$nika pouze jako jeho osobni zava-
zek. Déle stanovi, Ze svého krale si maji
Cesi vybirat sami bez ciztho zasahovani,
a v pripadé vymfieni muzskych potomku
platila pro ¢esky trtin zenska posloup-
nost, zatimco ostatni kurfirtstvi v tako-
vém piipadé pripadla fimskému krali
jako uprazdnéna léna. Hlavni ustanoveni
Zlaté buly platila az do zaniku Svaté rise
rimské v roce 1806.

PANOVNICKA MOC
A PRVNi POKUSY
0 KODIFIKACI PRAVA

Knize byl dle tradi¢nich zvyklosti volen
na snému svobodnych Cechti a nastolen
na kamenny trin umistény v arealu Praz-
ského hradu. Ideologicky se narok Pie-
myslovci na knizeci stolec opiral o povést
o legendarnim zakladateli rodu Pfremyslu
Oraci, ktery uzavrel dohodu, podle niz se
mu obyvatelé zemé poddali. Jako symbo-
lickou upominku této smlouvy panovnik
pri svém nastoleni obouval lykové strevi-
ce pattici udajné Pfemyslu Oraci a bral na
rameno jeho mosnu.

V 11. stoleti se prosadila ptredstava,
ze knize je pouze naméstkem vé¢ného
vladce a ochrance ¢eské zemé sv. Vaclava.
Svétec je chapan jako drzitel vykonné,
soudni i zakonodarné moci, kterou pouze
proptjéuje vlddnoucimu knizeti. Ideové
zaklady ¢eské statnosti jsou od této doby
vytvaieny sebepojetim vznikajiciho ces-
kého politického naroda jako ,.Celedi sv.
Vaclava®

Novy rozmér panovnické moci piinasi
ziskani kralovského titulu. Autorita krale
byla zastiténa bozi milosti a z pouhého
nameéstka nesmrtelného kniZete se vladar
stava zastupcem Krista a Boha na zemi.
Zavrzeny jsou staré ritudly, které nahra-
zuje cirkevni pomazani a korunovace.

Zmeéna na trané byla vzdy zarodkem
mozné krize, nebot vedle dédickych naro-
kti hrala velkou roli i velikost uchazecovy
druziny a jeho mocensky vliv na ostatni
velmoze. Vrazda kniZete Vaclava ve Staré
Boleslavi byla predzvésti pozdéjsich kru-
tych bojt o naslednictvi, v némz nebyla
nouze o mrzaceni a vrazdéni konkurentt.
Neuspésni pretendenti knizeciho stolce
¢asto hledali pomoc pro podporu svych
narokt za hranicemi ¢eského statu, coz
vedlo k naslednym vojenskym vpadtim na
¢eské uzemi. Prvni, kdo se pokusil situaci
vyiesit, byl knize Bietislav, ktery zavedl
v roce 1055 tzv. staie$insky ¥ad, podle
néjz mél na trin nastoupit vzdy nejstarsi
prislusnik premyslovského rodu. Ani tato
zasada vSak p¥ili§ klidu neptinesla, nebot
s tim, jak dochazelo k rozrodu Pfemyslov-
ctli, pribyvalo i potencionalnich uchazecu.
Navic néktetri panovnici méli tendenci
upi'ednostnit pred pravoplatnym nasled-
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state and for soothing the internal politi-
cal situation.

After being brought to Prague, the
Golden Bull remained in Saint Vitus’
scriptorium, without Bohemian mon-
archs referring to its provisions, for more
than a hundred years. They did not need
to, as the succession of Piemysl’s son
Wenceslas was confirmed by the Golden
Bull of Ulm in 1216 and the emperor had
no reason to further interfere in Bohe-
mian affairs. The document saw the light
of day during the battles for succession
after the Pfemyslid house died out, when
the Hapsburgs took it to Vienna. The
document returned to Bohemia and in
1348 Charles IV confirmed it as one of the
privileges that formed the constitutional
framework of the Kingdom of Bohemia.

The definitive establishment of the
relationship between the Kingdom of
Bohemia and the Holy Roman Empire
of the German Nation was contained in
the Gold Bull of Charles 1V, promulgated
at the imperial diets in Nurnberg and
Metz in 1356. In it Emperor Charles set
out in writing the method of election
of the Roman Emperor, which, from
that time, was within the power of the
seven electors (the King of Bohemia, the
Count Palatine of the Rhine, the Duke
of Saxony, the Margrave of Brandenburg
and the Archbishops of Cologne, Trier
and Mainz), where a simple majority
was enough for election. The golden bull
expressly confirmed the independent and
sovereign position of the Bohemian state
and stated that the emperor granted the
King of Bohemia the office of elector in

a fief and the office of archsteward only
as his personal obligation. It also stated
that the Bohemians were to choose their
king themselves without outside interfer-
ence and that in the event the male line
died out, female succession applied to
the Bohemian throne, whereas in such
an event for one of the other electors,
the vacated fief reverted to the Roman
Emperor. The main provisions of the
Golden Bull applied until the collapse of
the Holy Roman Empire in 1806.

MONARCHICAL POWER
AND THE FIRST ATTEMPTS
AT CODIFYING THE LAW

According to tradition, the dukes were
elected at a diet of free Bohemians and
enthroned on a stone throne at Prague
Castle. Ideologically, the Premyslids’
claim to the ducal seat was based on

the myth of the legendary founder of

the house, Pfemysl the Ploughman, who
concluded an agreement according to
which the country’s population agreed to
serve him. As a symbolic reminder of this
agreement, when enthroned the mon-
arch put on a shoe allegedly belonging

to Pfemysl the Ploughman and put his
satchel over his shoulder.

The idea that the duke was only a rep-
resentative of the eternal ruler and
defender of the Czech lands, St. Wen-
ceslas, took hold in the 11th century. The
saint was understood to be the holder
of executive, judicial and legislative
power, which he only lent to the ruling
duke. Since this time, the basic ideas of
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nikem z vedlejsi vétve rodu radéji svého
primého p¥ibuzného (vét§inou syna), coz
opét vedlo ke sportm, které vétsinou
vyiesil az vojensky stiet. Postupné vymi-
rani vedlejsich vétvi Pfemyslovct, na
némz mél aktivni podil kral Pfemysl Ota-
kar, vedlo na pocatku 13. stoleti k nasto-
leni zasady primogenitury (prvorozenec-
tvi). Tato zména byla definitivné stvrzena
Zlatou bulou ulmskou z roku 1216, kterou
némecky cisat Friedrich IL potvrdil Pre-
myslu I. Otakarovi nastupnictvi jeho nej-
star$iho syna Vaclava.

Knize disponoval nejvyssi zakonodar-
nou iniciativou, pricemz prvni stru¢na
zprava o zakonodarné ¢innosti Piemys-
lovca pochazi z bavorskych kronik a jed-
na se o vysady, které udélil Boleslav II. bis-
kupu Vojtéchovi, v nichz mu povoluje roz-
vadét manzelstvi uzavicena v nesouladu
s cirkevnim pravem, stavét kostely a vybi-
rat desatek. V roce 1039 pak nad hrobem
sv. Vojtécha v polském Hnézdné vyhlasil
Btetislav L. soubor ptikazt a zakazt moti-
vovanych cirkevnimi nafizenimi a pred-
pisy, mezi néZ patti zavedeni monogamie,
zakaz smilstva, prace v nedéli atd. Poprvé
je také zminéna instituce ordalu - boziho
soudu. Tato tzv. Bretislavova dekreta zna-
me diky jejich zaznamenani v Kosmové
kronice. Neni viibec ndhodou, Ze se prvni
zédkonodarna ¢innost tyka oblasti pravo-
moci cirkve a kiestanské moralky, nebot
cirkevni instituce byly pro existenci rané
stiedovékého statu nepostradatelné.
Ostatné jednou z hlavnich priorit prv-
nich pFemyslovskych vladai bylo vybu-
dovani funkéni cirkevni spravy na tizemi
¢eského statu. Ceské knizectvi bylo pod-

tizeno Fezenskému biskupstvi, a i kdyz
byla cirkev ve stiedovéku budovana jako
nadstatni organizace, ptisobeni cizich
cirkevnich hodnosta¥tt omezovalo suvere-
nitu ¢eského statu. Navic fakt, ze biskup,
ktery jako jediny mohl vysvétit kamenné
kostely a knéze, sidlil aZ ve vzdaleném
Rezné, byl prekdzkou christianiza¢niho
asili ¢eskych panovnikua. Diky obrovské-
mu diplomatickému uasili dosahli ¢esti
panovnici v roce 973 zaloZzeni prazského
biskupstvi, které bylo podtizeno arcibis-
kupstvi mohué¢skému. Roku 1063 bylo zii-
zeno olomoucké biskupstvi a pravé taméj-
8i biskupové se na dlouhou dobu stali
oporou a prodlouzenou rukou knizete na
Moravé. Snaha ¢eskych panovnik o z¥i-
zeni arcibiskupstvi v8ak jiz tak tspésna
nebyla a ¢eské zemé se svého arcibiskupa
dockaly az za vlady Karla IV. v roce 1344.

Oporou moci panovnika byla ozbroje-
na druzina, kterd kromeé vojenské plnila
i funkci spravni, nebot z ¥ad druzinika
byli vybirani Giednici povéfovani spra-
vou knizecich hradii. Stali se tak néstroji
vykonné i soudni moci panovnika v jed-
notlivych oblastech zemé. Ve 12. stoleti
také dochazi k vytvaieni prvnich dvor-
skych diadt jako nastroji centralni spra-
vy celého statu. Mezi né patii komornik
jako spravce knizeci pokladny, dvorsky
sudi zastupujici panovnika, jakoZto nej-
vys$siho soudce a kanclét, zodpovidajici
za obsahovou i formdalni spravnost vech
listin panovnické provenience. Tato funk-
ce byla vzhledem k nutnému pozadavku
gramotnosti obsazovana duchovnimi
(probost prazsky, litoméricky ¢i vySe-
hradsky).
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Czech statehood have been shaped by the
concept of the emerging Czech political
nation as the “family of St. Wenceslas.”

Obtaining the royal title brought
a new dimension of monarchical power.
The king’s authority was covered by the
grace of God, and from a mere deputy
for an immortal duke the ruler became
the representative of Christ and God on
earth. The old rituals were thrown out
and replaced by church anointment and
coronation.

A change on the throne was always
the embryo of a possible crisis, as, in
addition to hereditary claims, a big role
was played by the size of a candidate’s
retinue and his influence on other mag-
nates. The murder of Duke Wenceslas
in Stard Boleslav was the forerunner of
later, crueller battles over succession, in
which crippling and murdering competi-
tors was not rare. Unsuccessful pretend-
ers to the ducal throne often looked for
help to support their claims beyond the
borders of the Bohemian state, which
led to subsequent military invasions of
Bohemian territory. The first person that
tried to resolve the situation was Duke
Bietislav, who introduced the senior
order of succession, according to which
the oldest member of the Premyslid
house was always to take the throne, in
1055. However, not even this principle
brought much peace, because as the
Piremyslid house grew, the number of
potential candidates expanded. In addi-
tion, some monarchs had a tendency to
prefer to the legitimate successor from
an ancillary branch of the house one of

their own direct relatives (mostly a son),
which again led to disputes, mostly
resolved by military conflict. The gradual
dying out of the ancillary branches of
the Piemyslids, in which King Piemysl
Otakar played an active part, led to the
establishment of the principle of primo-
geniture at the start of the 13t century.
This change was definitively confirmed
by the Golden Bull of Ulm in 1216, in
which German Emperor Frederick II con-
firmed for P¥emysl I Otakar the succes-
sion of his oldest son Wenceslas.

The duke had the supreme legislative
initiative, and the first brief mention of
the Pfemyslids’ legislative activity comes
from Bavarian chronicles and concerns
privileges that Boleslav II granted Bishop
Adalbert, in which he allowed him to
divorce marriages not concluded in com-
pliance with ecclesiastical law, build
churches and collect tithes. In 1039 over
the grave of St. Adalbert in Gniezno,
Poland, Bretislav I promulgated a set of
orders and bans motivated by church
orders and regulations, including the
introduction of monogamy, a ban on
fornication, working on Sunday, etc. The
institute of trial by ordeal was also first
mentioned. We know of these Bfetislav
Decrees thanks to their recording in
the chronicle of Kosmas. It is no coinci-
dence that the first legislative activity
concerns the powers of the church and
Christian morality, as church institu-
tions were essential for the existence
of a state in the early Middle Ages. In
any case, one of the main priorities of
the first P¥emyslid rulers was to build
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Snad poztistatkem kmenového ziizeni
byla shromézdéni svobodnych Cechti svo-
lavana v pripadé volby nového panovnika
¢i pokud chtél knize vetejné vyhlasit dtile-
Zitd rozhodnuti. Shromazdéni se ucastnili
vsichni vojensky zdatni - jesté v 11. stoleti
to bylo nékolik tisic ucastnikt - pricemz
vétsinu tvorili svobodni sedlaci s vlast-
ni pudou, ktefi se ucastnili vojenskych
taZzeni. Postupné se vSak struktura shro-
mazdéni za¢ind vnitiné diferencovat na
pasivni lid a vrstvu velmoza snazicich se
vice ¢i méneé podilet na kniZecim rozho-
dovani. Velmozi se nakonec stali rozhodu-
jici slozkou téchto shromazdéni, a proto
panovnik na pielomu 11. a 12. stoleti svola-
va uz jen velmozska kolokvia. Vliv velmo-
70 na rozhodovani o obsazeni knizeciho
stolce se stava zarodkem pozdéjsiho sebe-
védomého a na knizeti nezavislého posta-
veni §lechty.

Postupné dochazi k usazovani jed-
notlivych druzinika na knizeci padé,
ktera je ma hmotné piipoutat k osobé
panovnika. Tato drzba pidy se nazyvala
wysluha® a po smrti drzitele se vracela
zpét k panovnikovi, ktery ji mohl znovu
pridélit. Casem se drzba vysluh stava
dédi¢nou, coz je po¢atkem tzv. lenniho
systému, ktery mél pro vnitini organizaci
sttedovékého statu zasadni vyznam. Teh-
dejsi pravni teorie rozliSovala dva druhy
vlastnictvi - vlastnictvi k podstaté (domi-
nium directum) a vlastnictvi k uzitku
(dominium utile). Vrchni vlastnik, jinak
také nazyvany senior, poskytoval k uziva-
ni ptidu, Giad nebo hodnost osobé, ktera
se stala jeho vazalem a byla mu povino-
vana ,radou a pomoci®, coZ znamenalo,

ze musela v pi¥ipadé pot¥eby seniorovi
poskytnout vojenskou ¢i finan¢ni pomoc.
Poruseni téchto zavazkt vyustilo v ode-
brani léna, naopak povinnosti seniora
bylo zarudit vazalovi jeho ni¢im neruse-
nou drzbu, takZe poc¢etnd vrstva vazalt
ziskava osobni zdjem na zajisténi existen-
ce statu.

Dédi¢nost drzby kniZecich statkt zna-
menala postupné vytvaieni rodovych
drzav a vyrazné ekonomické posileni vel-
moz1, kteti se stavaji na knizeti v podsta-
té nezavisli. Faktickym uznanim rodové
drzby majetku 8lechtici ze strany knizete
byla tzv. Statuta Konrada Oty, ktera byla
vyhlasena na shromazdéni v Sadské
v roce 1189. Slechta od té doby kniZetem
proptjcenou ptidu vlastni jako sviij sou-
kromy majetek a jedinym reliktem byva-
lého vrchniho vlastnictvi knizete nad
veskerou pudou v zemi je pravo odumrti
na statky vymtelych slechtickych rod.
V dtisledku toho se v o¢ich slechty vlada#
stava jen reprezentantem statu a je nad
Slechtice povy$en pouze svou ¢estnou
hodnosti, do které ho v8ak vynesla pravé
jejich vale. Nemél by proto do jejich zale-
zitosti vlibec zasahovat a Slechticka obec
by se méla spravovat sama dle zemského
prava. Predstavy $lechty se samoziej-
meé dostavaji do rozporu s predstavami
panovnika a v druhé poloviné 13. stoleti
se konflikt kral - $lechta stava kritickym
problémem ohrozujicim zachovani celist-
vosti statu. Obecné zndmym piikladem je
odboj Vitkovcti proti Premyslu II. Otaka-
rovi. Kompromisnim feSenim bylo nové
pojeti panovnické moci, kterd se nyni
délila na oblast ptrimého panovani (domi-
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a functioning church administration on
the territory of the Bohemian state. The
Dukedom of Bohemia was subordinate
to the Bishopric of Regensburg, and,
even through the church was built as

a supra-national organisation in the Mid-
dle Ages, the presence of foreign church
office-holders limited the sovereignty of
the Bohemian state. In addition, the fact
that the bishop, who was the only one
who could consecrate stone churches and
priests, was based in distant Regensburg
was a barrier to the Christianising efforts
of the Bohemian monarchs. Thanks to
huge diplomatic efforts, the Bohemian
monarchs obtained the establishment

of a Bishopric of Prague in 973, when it
was subordinated to the Archbishopric
of Mainz. The Bishopric of Olomouc was
established in 1063 and the bishops there
became the buttress and extended hand
of the duke in Moravia for a long time.
The attempt by the Bohemian monarchs
to get an archbishopric, however, was
not successful and the Czech lands only
got an archbishop under the reign of
Charles 1V in 1344.

One of a monarch’s pillars of support
was his armed retinue, which, in addition
to military functions, also performed
administrative ones, as its members
were chosen to be officials authorised to
administer ducal castles. They therefore
became tools of the monarch’s executive
and judicial power in the various areas of
the land. The first court offices were cre-
ated in the 12th century, as tools of central
administration of the whole state. They
included a chamberlain, as the admin-

istrator of the ducal treasury, a court
judge representing the monarch, as the
supreme judge, and a chancellor respon-
sible for the content and formal cor-
rectness of documents of the monarch’s
provenance. With regard to the necessary
requirement of literacy, this position

was filled by clergymen (the provost of
Prague, Litométice or Vy$ehrad).

An apparent relic of the tribal order
was the assembly of free Bohemians con-
vened in the event of the election of a new
monarch or if the duke wanted to pub-
licly announce important decisions. The
assembly was attended by all militarily
able persons—in the 11" century this
meant several thousand participants—
and the majority were free peasants
with their own land who participated in
military campaigns. Gradually, however,
the structure of the assembly started to
become internally stratified into passive
people and a section of the magnates
trying to more or less participate in the
duke’s decisions. In the end the mag-
nates became the decisive element in
the assemblies, so at the end of the 11tk
and beginning of the 12'h centuries the
monarch only convened colloquia of the
magnates. The magnates’ influence on
decisions on the occupation of the ducal
throne became the embryo for the later
self-confident position of the nobility,
independent of the duke.

The various members of the retinue
gradually settled on ducal land, which
was to tangibly link them to the person
of the monarch. This holding of land was
based on a gift and, after the holder’s
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nium speciale) nad kralovskymi mésty,
statky a regaly a oblast kralovskych prav
nad celou zemi (dominium generale), kte-
rou kral spravoval spole¢né se slechtou.

V dasledku vzniku tohoto mocenského
dualismu dochazi k proméné spravy celé
zemé. Po smrti Premysla II. Otakara kra-
lovsky soud piechazi do rukou $lechty

a stava se soudem zemskym, na jehoz
pudé lechta ,naléza své pravo®. Ptivodné
kralovsti uiednici - pisat, sudi a komor-
nik - se stavaji uredniky zemskymi. P¥i
zemském soudu také vznikaji Desky zem-
ské, do nichz se mimo rozhodnuti soudt,
prevodt majetku a dluznich tpisa zapi-
sovala také rozhodnuti zemského snému
a panovnika. Dal$im organem $lechtické
spravy se stava Zemsky sném vyvinuvsi se
z ptvodnich dvorskych kolokvii, na némz
se schazeli zastupci $lechty, duchovenstva
a dokonce i mést, byt ti na sjezdech az do
pocatku husitského hnuti nevystupovali
samostatné. Sném svolaval zasadné kral

a rozhodoval o schvalovani dani, vojen-
skych tazeni za hranice zemé a jednotli-
vych zdkonodarnych opatienich. Po smrti
Véclava III. a vymteni Piemyslovca po
medi si lechta na snému vyhradila pravo
zvolit nového panovnika a jeho piijeti
podminovala potvrzenim svych privilegii
tzv. volebni kapitulaci. Jan Lucembursky
byl tedy nucen vydat po svém nastupu na
¢esky trtin v roce 1310 tzv. inauguracéni
diplom (roku 1311 pro Moravu), jimz stvr-
dil 8lechticka prava a svobody, podminil
zahranié¢ni vojenské vypravy i vyhlageni
berni souhlasem zemského snému a ome-
zil p¥istup cizinct k zemskym uiadtm.
Tento vyvoj ve svém dutsledku vedl ke

vzniku smluvniho vztahu mezi vladarem
a slechtickou obci, tedy k pocatku stavov-
ské spravy celé zemé.

Panovnik se samoziejmé tomuto tlaku
pokousel vzdorovat, oviem ani ti nejmoc-
néjsi vlada¥i nedokézali svou vili proti
odporu slechtické obce prosadit. Trnem
v oku byl panovnikiim zejména zemsky
soud, ktery se vymknul panovnikoveé
kontrole a vyvinul se v nejvyssi instanci
zemského prava. Jeho rozsudky zavazo-
valy dokonce i samotného krale. Soud
rozhodoval na zakladé zvykového prava
a jeho rozhodnuti se stavala zavaznymi
precedenty. Kralovska moc se pokouse-
la omezit pravomoci zemského soudu
kodifikaci zemského prava, ¢imz by byla
omezena volnost v ,nalézani prava®“ Prvni
takovy pokus dle prament podnikl Pre-
mysl II. Otakar, zi'ejmé vSak nedspésné,
ale nemame o ném podrobné&jsi zpravy.
Jeho syn Vaclav II. dokonce pozadal v roce
1294 rimského kardinala Mattea Orsiniho
o pravnika, jenz by byl schopen se tak
naro¢ného tkolu zhostit. Ani schopnosti
italského mistra Gozzia z Orvieta vSak
Vaclavovi II. nepomohly ptrekonat roz-
hodny odpor §lechty, musel se tedy svého
kodifika¢niho zadméru vzdat. Vaclav si
neuspéch alespon ¢aste¢né vynahradil
vydanim zdkoniku Ius regale monta-
norum upravujiciho panovnicky regal
na tézbu nerostného bohatstvi, pfi¢emz
mimo zalezitosti tykajicich se piimo
hornictvi se vénuje i procesnimu pravu.
Dokument pravdépodobné vypracoval
vyS$e zminény Gozzius, diky jehoz autor-
skému podilu se v ném odrazelo soudobé
italské pravni mysleni, tedy pojimani



death, it returned to the monarch, who
could again allocate it. Over time, the
holding of the land became hereditary,
which was the beginning of the feudal
system, which itself was of fundamental
importance for the internal organisa-
tion of a Medieval state. Legal theory at
that time distinguished between two
types of ownership—the right of the lord
(dominium directum) and the right of
use (dominium utile). The supreme owner,
also called the senior, provided land, an
office or rank for use to a person that had
become his vassal and was under a duty
to “advise and assist” him, which meant
that, if needed, he had to provide the
senior with military or financial assist-
ance. A breach of such obligations led to
the withdrawal of a fief. On the contrary,
the senior was under a duty to guaran-
tee his vassal uninterrupted holding, so
the numerous class of vassals obtained

a personal interest in securing the state’s
existence.

The hereditary holding of ducal prop-
erty meant the gradual creation of fam-
ily domains and significant economic
strengthening of the magnates, who
became basically independent of the
duke. The Statute of Konrad Ota, which
was promulgated at an assembly in Sad-
sk in 1189, was a recognition in practice
of the family holdings for the nobility
by the duke. From this time, the nobil-
ity owned the land lent by the duke as its
own private property and the only relic
of the duke’s previous supreme owner-
ship of all land was the right of escheat
to the lands of deceased noble families.

As a consequence of this, in the nobility’s
eyes the ruler only became a representa-
tive of the state and was merely raised
above the nobility through his own hon-
orary rank, which was, however, granted
to him by their will. Therefore, he should
not interfere with their affairs at all and
the nobility should administer itself in
accordance with the law of the land. The
nobility’s ideas obviously came into con-
flict with those of the monarch and in
the 13t century the conflict between the
king and the nobility became a critical
problem endangering the state’s integ-
rity. A generally known example is the
resistance by the Vitkov family against
Premysl I Otakar. A compromise solution
was found in a new concept of monarchi-
cal power, which was now divided into
the area of direct rule (dominium spe-
ciale) over royal towns and estates, and
the area of royal rights over the whole
land (dominium generale), which the king
administered together with the nobil-

ity. As a consequence of this dualism, the
administration of the whole country was
transformed. After the death of P¥emysl I
Otakar, the royal court was transferred to
the nobility’s hands and became the pro-
vincial court, at which the nobility “found
its law.” Originally royal officials, the
scribe, judge and chamberlain, became
officials of the country. The Provincial
Ledgers were also maintained at the pro-
vincial court and were used to register
court decisions, transfers of assets and
notes, as well as decisions of the provin-
cial diet and the monarch. Another body
of the nobles’ administration became the

C
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Karel IV. vydava zemsky

tad Ceského kralovstvi, 1zv.
Maiestas Carolina. 1348-1350,
tesky preklad. [Statni oblastni
archiv v Treboni, Historica
Trebori) / Charles IV issued
the code of the Kingdom of

Bohemia, the Maiestas Carolina.

1348-1350, Czech franslation.
(State District Archives in
Trebon, Historica Trebon)
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panovnika jako nejvyssiho zakonodar-
ce inspirovaného Bohem. P¥irozenym
dtisledkem je zavislost soudni moci na
0sobé panovnika, coz ptimo dtocilo na
stavajici soudni praxi. Vzhledem k tomu,
e Ius regale montanorum upravoval pou-
ze oblast kralovského dominia speciale,
nemohla lechta jeho vydani blokovat, na
druhou stranu nemél tento horni zako-
nik na zvykové zemské pravo vétsi vliv.
Dal$im panovnikem pokousejicim se
omezit moc $lechty byl Karel IV., ktery
v roce 1337 zalozZil dvorsky soud jako sta-
lou instituci, jez se méla stat rovnoprav-

nou ¢i dokonce nadiizenou zemskému
soudu. Tato predstava se v8ak nenaplnila
a vliv dvorského soudu po smrti Karlové
upadal. Poté, co se Karel stal ¢eskym kra-
lem a dosahl i uznani svého postaveni
v 7i8i, se intenzivné za¢al vénovat pomé-
rtim v Cechéach. Od roku 1351 jeho kance-
la¥ pripravuje navrh zakoniku, tzv. Codex
Carolinus, pro ktery se od roku 1617, kdy
jej poprvé pouzil piekladatel do ¢estiny
Pavel Je$in z Bezdézce, vzil nazev Maie-
stas Carolina.

Zakonik proklamuje, Ze panovniko-
va moc je ni¢im neomezena a vladat je

ZAKONEM. CLANEK 25 MANDAT POSLANCE NEBO SENATORA ZANIKA A] ODEPRENIM SLIBU NEBO SLOZENIM SLIBU S VYHRADC
POSLANECKE SNEMOVNY, F) VZNIKEM NESLUCITELNOSTI FUNKCI PODLE CL. 22. CLANEK 26 POSLANCI A SENATORI VYK
POSLANCE ANI SENATORA NELZE POSTIHNOUT PRO HLASOVAN( V POSLANECKE SNEMOVNE NEBO SENATU NEBO JEJICH C



Provincial Diet, which developed from
the original court colloquia, at which
representatives of the nobility, clergy and
even towns met, albeit they did not act
independently at the congresses until

the start of the Hussite movement. The
diet was convened solely by the king and
decided on the approval of taxes, military
campaigns beyond the country’s borders
and individual legislative measures. After
the death of Wenceslas III and the dying
out of the Piemyslids by the sword, at

the diet the nobility reserved the right to
elect a new monarch and made his accept-
ance conditional on the confirmation of
their privileges, known as the election
capitulations. After his accession to the
Bohemian throne in 1310, John of Lux-
embourg was therefore forced to issued
an inauguration diploma (1311 for Mora-
via) in which he confirmed the nobility’s
rights and freedoms, made foreign mili-
tary expeditions and the announcement
of taxes conditional on the provincial
diet’s agreement, and limited foreigners’
access to provincial offices. These develop-
ments led to the emergence of a contrac-
tual relationship between the ruler and
the nobility, i.e. to the start of the land’s
administration by the estates.

The monarch obviously attempted to
resist the pressure, but not even the most
powerful rulers managed to enforce their
will against the noble community’s resist-
ance. The main eyesore for the monarchs
was the provincial court, which was out-
side the monarch’s control and developed
into the supreme instance of the law
of the land. Its rulings even bound the

king himself. The court decided based on
customary law and its decisions became
binding precedents. Royal power tried to
limit the powers of the provincial court
by codifying the law of the land, which
would limit its freedom in “finding the
law.” According to sources, the first such
attempt was made by Piemysl IT Otakar,
but was evidently unsuccessful, although
we do not have more detailed reports of
it. His son Wenceslas II even asked the
Roman Cardinal Matteo Orsini for a law-
yer that would be able to perform such

a demanding task in 1294. Not even the
abilities of the Italian master Gozzius of
Orvieto, however, helped overcome the
nobility’s decisive resistance, so he had to
give up his codification plans. Wenceslas
at least partially compensated for this by
the publication of the Ius regale montano-
rum code governing the monarch’s royal
right to mine mineral wealth; in addition
to matters directly concerning mining,

it also deals with procedural law. The
document was probably drafted by the
aforementioned Gozzius, and, thanks to
his contribution, reflects contemporary
Italian legal thinking, i.e. the concept

of a monarch as a supreme legislator
inspired by God. A natural consequence
was the dependence of judicial power

on the person of the monarch, a direct
attack on existing judicial practice. As the
TIus regale montanorum only governed
the area of the royal dominium speciale,
the nobility could not block its issue, but,
on the other hand, the mining code did
not have a greater influence on the cus-
tomary law of the land.
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z vykonu své funkce zodpovédny pouze
Bohu. Vztah mezi §lechtou a panovnikem
ma byt zalozen vyhradné na vérnosti
panovnikovi jako panovi zemé a vyslov-
né je zakadzano spol¢ovani slechty jako
¢innost ohrozujici bezpetnost zemé.
Maiestas vytvaii komplex nezcizitelného
komorniho majetku a zaruc¢uje nedéli-
telnost izemi ¢eského statu. Teoreticky
zdkonik rozsifuje kralovské pravo odumr-
tiina poddané, ¢imz vyrazné omezuje
zajmy $lechtict a deklaruje tak v symbo-
lické roviné vlastnické naroky panovnika
na veskerou ptidu v zemi. Dal$im utokem
na privilegia 8lechtické obce byl poza-
davek, aby zemsky soud rozhodoval na
zakladé psaného prava a slechtic¢ti soudci
byli nahrazeni skolenymi pravniky. Dalsi
¢lanky Maiestas hovoii o posileni role
dvorského soudu, ktery by mimo osob
pod ptrimou vlddou krale mél rozhodovat
i o stihani zemskych sktidct, odimrtnich
sporech a deliktech znésilnéni, smilstva
¢i cizolozstvi. Karlovym zamérem asi bylo,
aby se dvorsky soud stal nejvyssi soudni
instanci v kralovstvi a zemsky soud mu
byl podiizen.

Prestoze byl Karel v roce 1355, kdy
zdkonik predstavil, na vrcholu své moci
a vratil se po tispésné imské jizdé do
Prahy ovéncen cisaiskou korunou, §lechta
se jako celek proti prijeti Maiestas posta-
vila. Rozhodny odpor primeél Karla na
generdlnim snému v Praze v ¥ijnu 1355
navrh odvolat. Jako jeden z dtivodi uve-
dl, Ze navrh i s pe¢etémi shotel, a proto
jeho ustanoveni nikoho nezavazuji. I pres
toto tvrzeni se navrh zakoniku zachoval
a Maiestas Carolina se pouzivala jako

neoficidlni pomtcka p¥i jednani zemské-
ho a dvorského soudu. Ochotny souhlas
panovnika s odvolanim zakoniku byl
pravdépodobné cenou za schvaleni nové-
ho nastupnického #adu, ktery zarucoval
v pripadé smrti tehdy bezdétného Karla
narok na ¢esky trtan jeho bratru Janu Jin-
drichovi, moravskému markrabéti, a jeho
potomkam. Novou kodifikaci zemského
prava uz se potom Karel IV. nikdy nepo-
kusil prosadit.

STAVOVSKA MONARCHIE

V ¢asech husitské revoluce byla rivalita
mezi kralem a vyssi $lechtou na ¢as odsu-
nuta do pozadi otazkou nabozenskou,
ktera rozdélila politickou scénu na dva
konfesné odlisné bloky. Na jedné strané
stalo pievazné katolické panstvo podpo-
rujici krale Zikmunda Lucemburského,
na strané druhé pak kali$nickd mésta
mé schematické, nebot existovaly i vyjim-
ky, jako byla napiiklad katolicka Plzen.

Rozvrat kralovské moci umoznil, aby
se nejsilnéjsi silou v zemi stal Prazsky
meéstsky svaz, ktery v roce 1421 inicioval
svolani snému v Caslavi, jehoz ucastnici
odmitli Zikmunda jako ¢eského krale
a vyhlasili za zaklad politického uspo-
raddani zemé tzv. ¢ty¥i prazské artikuly.
Artikuly likviduji svétskou moc cirkve
a jeji majetkovou drzbu a podrobuji jeji
prislusniky autorité svétské moci. Posled-
ni artikul pak zakotvuje rovnost pii tres-
tani smrtelnych hiichu.

Ve chvili, kdy se Zikmundovi nepoda-
tilo husity zlikvidovat vojensky, ptistou-

NEBO SENATORA TRESTNE STIHAT. POSLANEC NEBO SENATOR PODLEHA JEN DISCIPLINARNI PRAVOMOCI KOMORY JEJIMZ JE
POKUD ZAKON NESTANOVI JINAK. POSLANCE ANI SENATORA NELZE TRESTNE STIHAT BEZ SOUHLASU KOMORY, JEJIMZ JE CI
JEN BYL-LI DOPADEN PRI PACHANI TRESTNEHO CINU NEBO BEZPROSTREDNE POTE. PRISLUSNY ORGAN JE POVINEN ZADR.



The next monarch who attempted to Maiestas talked about strengthening the

limit the nobility’s power was Charles 1V, role of the royal court, which, in addi-

who established a royal court as a per- tion to persons under the king’s direct

manent institution that was to be equal rule, was to decide on the prosecution

or even superior to the provincial court of malefactors, escheat disputes and the

in 1337. This idea, however, was not a suc- crimes of rape, fornication and adultery. Cisaf Karel IV. rusf sviij zakonik
cess and the influence of the royal court Charles’ intention was that the royal (Maiestas Carolina). Praha,

, . . B. fiina 1365 (Statni oblastn
waned after Charles’ death. After Charles  court become the supreme instance in archiv v Treboni, Historica
became King of Bohemia and obtained the kingdom and the provincial court be Trebort) / Emperor Charles IV
recognition for his position in the made subordinate to it. rescinded his code [Maiesfas

N h d . ivel k Alth hi hen he i d d Carolina). Prague, B October
empire, he started to intensively work on though in 1355, when he introduce 1355 [State District Archives in
relations inside Bohemia. Starting in 1351,  the code, Charles was at the height of his Trebor, Historica Trebort)

his office prepared a draft code called
the Codex Carolinus for which from 1617,
when it was first used by a translator to
Czech, Pavel Je$in of Bezdézec, the name
Maiestas Carolina became popular.
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power is in no way limited and that the e T T e e e -
ruler is answerable only to God for the et e Y LI =i AP A R
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of inalienable chamber property and
guaranteed the indivisibility of the ter-
ritory of the Bohemian state. The code
theoretically expanded the royal right

to escheat to subjects, which markedly
limited the nobles’ interests and declared
the monarch’s claim to all land at the
symbolic level. Another attack on the
nobility’s privileges was the requirement
that the provincial court decide based on
written law and noble judges be replaced
by trained lawyers. Other articles of the

CLENEM. ZA PRESTUPKY POSLANEC NEBO SENATOR PODLEHA JEN DISCIPLINARNI PRAVOMOCI KOMORY, JEJIMZ JE CLENEM,
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pil k vyjednavani. Vysledkem byla tzv.
kompaktata dojednana zastupci husit
na basilejském koncilu v roce 1434, ta sice
uznavala zavaznost ¢tyt prazskych arti-
kulu, ale vyrazné otupila jejich radikalni
obsah. Z ptivodnich pozadavk ztistal
prakticky nezménén jen ¢lanek, ktery
pozadoval prijimani pod oboji. Pfesto
kompaktata umoznila, aby se z ¢eského
kralovstvi stala zemé ,,dvojiho lidu®. Na
jihlavském sjezdu 1436 byla kompaktata
vyhldsena za zakladni zdkon zemé a cisai
Zikmund byl piijat za ¢eského krale.

I pi‘es uznani kompaktat katolicky-
mi stavy byla konfesijni otazka nadale
zdrojem vnitropolitického napéti, které
malem vedlo k rozpadu ¢eského statu.
Prestoze byl i hlasy katolické 8lechty zvo-
len v roce 1458 ¢eskym kralem Jiti z Podé-
brad, vS§eobecna nespokojenost katolikti
a zasah papeze, ktery odmitl uznat plat-
nost kompaktat, vedly k ozbrojenému
konfliktu, v ném? se katolicka strana
spoléhala na pomoc uherského krale
Matyase Korvina a v roce 1469 jej zvolila
v Olomouci ¢eskym kralem. Tim doslo
k faktickému rozdéleni zemi Koruny ¢es-
ké. Jiti z Podébrad ovladal pouze ¢eské
kralovstvi, zatimco Maty4s mél ve své
moci Moravu a dalsi vedlejsi zemé Koru-
ny. Jiti hledal podporu v Polsku a vysled-
kem jednani s polskym kralem byla doho-
da o nastupnictvi jeho syna Vladislava
na Cesky trin. Valka s MatyaSem ovSem
pokracovala i po Vladislavové korunovaci
a byla ukonc¢ena az dohodami v Olomouci
v roce 1479 zarucujicimi obéma titul ¢es-
kého krale. Vladislav si podrzel vladu nad
Cechami, Maty4s nad vedlej§imi zemémi

a v piipadé smrti jednoho z nich bez
zanechani potomkt mélo jeho tizemi pti-
padnout tomu druhému. Kdyz tedy v roce
1490 Matya$ Korvin zemftel bez dédice,
doslo opét ke sjednoceni zemi Koruny
¢eské do jednoho celku.

Vyte$eni slozité situace také piineslo
navrat odbojnych katolickych staviti zpét
do zemské obce a katolici zacali znovu
zasedat na zemském snému a obsazo-
vat zemské i dvorské uiady. S podporou
krale stejného vyznani ucitili $anci na
mocensky zvrat, ale prazské kalisnické
povstani v roce 1483 ukazalo jejich nadéji
na rekatolizaci zemé jako planou. Katolic-
kému panstvu nezbylo nez vzdat se snah
na restauraci predhusitskych poméru
a na kutnohorském snému v roce 1485
byl uzavien nabozensky smir zajistujici
rovnopravnost husitské i katolické cirkve
a svobodu vyznani pro vSechny obyvatele.
Néabozenské rozpory byly nasledné zatla-
¢eny do pozadi politickym a hospodat-
skym soupeienim jednotlivych stavi.

Husitska revoluce prinesla vyrazné
oslabeni kralovské moci a nasledny vyvoj
znamenal zasadni zménu mocenskych
vztaht, takZe mtiZeme hovotit o vznika-
jici stavovské monarchii, v niz se kral
o moc se stavy délil. Vedle stavu panského
se objevuje stav rytiisky a o slovo se hlasi
i mésta, jejichz politicka akceschopnost
byla ov§em narusovana pietrvavajici riva-
litou mezi katoliky a husity. Ze scény zcela
zmizela cirkev, kterd prestala byt rele-
vantni politickou silou. To v8ak plati pou-
ze pro Cechy, v lavicich moravského sng-
mu prelati stale zasedali. Moc stavovské
reprezentace na ukor panovnika vyrazné

ZADRZEN[ SOUHLAS K ODEVZDANI ZADRZENEHO S0OUDU, JE PRISLUSNY ORGAN POVINEN HO PROPUSTIT. NA SVE PRVNI NAS
MA PRAVO ODEPRIT SVEDECTVI 0 SKUTECNOSTECH, KTERE SE DOZVEDEL V SOUVISLOSTI S VYKONEM SVEHO MANDATU,
PREDSEDU A MISTOPREDSEDY POSLANECKE SNEMOVNY. SENAT VOLI A ODVOLAVA PREDSEDU A MISTOPREDSEDY SENATU. C



power and had returned to Prague from

a successful journey to Rome bearing the
imperial crown, the nobility as a whole set
itself against the adoption of the Maiestas.
The decisive resistance persuaded Charles
to withdraw the proposal at a general
assembly in Prague in October 1355. As one
of the reasons he said that the proposal
and the seals had burned, so its provi-
sions did not bind anyone. Despite this
claim, the draft code survived and the
Maiestas Carolina was used as an unoffi-
cial aid during hearings of the provincial
and royal courts. The monarch’s willing
consent to the withdrawal of the code

was probably the price for the approval

of a new order of succession that guaran-
teed that, in the event of the death of the
childless Charles, his brother, Margrave of
Moravia John Henry, and his heirs would
inherit the throne. Charles IV never again
tried to codify the law of the land.

MONARCHY OF THE ESTATES

During the Hussite revolution, the rivalry
between the king and the higher nobil-
ity was shunted into the background for
a time by the religious question, which
divided the political scene into two
blocks with different confessions. On the
one side was the mostly Catholic nobility
supporting King Sigismund of Luxem-
bourg, on the other side were the towns
of the chalice and the lower nobility. This
division is obviously rough, as there were
exceptions, such as Catholic Plzen.

the strongest force in the country and in
1421 it initiated the convening of a diet

in C4slav, where the attendees rejected
Sigismund as the King of Bohemia and
declared the four articles of Prague the
basis of the political arrangement in the
country. The articles did away with the
church’s secular power and its asset hold-
ings, as well as subjecting its members to
the authority of secular power. The last
article established equality when punish-
ing mortal sins.

At the moment that Sigismund failed to
destroy the Hussites militarily, he agreed
to negotiate. The result was the compacts
agreed by Hussite representatives at the
Council of Basel in 1434, which may have
recognised the binding nature of the four
articles of Prague, but significantly blunt-
ed their radical content. Of the original
demands, only the article that demanded
communion in both kinds remained
practically unchanged. Despite this, the
compacts enabled the Kingdom of Bohe-
mia to become a land of “two people.” The
compacts were declared the fundamental
law of the land at the Congress of Jih-
lava in 1436 and Emperor Sigismund was
accepted as King of Bohemia.

Despite the recognition of the com-
pacts by the Catholic estates, the con-
fession question remained a source of
internal political tension that almost
led to the collapse of the Bohemian state.
Although the votes of Catholic nobles
also elected George of Podébrady King of
Bohemia in 1458, the Catholics’ general

dissatisfaction and the intervention of
the pope, who refused to recognise the

The breakdown of royal power ena-
bled the Prague City Union to become
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posilila uz jen tim, ze krale nyni ¢esky
sném skuteéné volil, byt pti tom jisté byl
ovlivnén dédickym pravem a dynasticky-
mi smlouvami. Novy panovnik byl také
nucen potvrzovat prava a privilegia stavti
ve formé volebnich kapitulaci ¢i koruno-
vacnich reversu.

V dobé trvalé nepiitomnosti panovnika
za vlady Vladislava Jagellonského sidli-
ciho trvale v Budiné se rozhodujici silou
stava vyssi Slechta, ktera si na zakladé
své urozenosti narokuje vedouci ulohu
v zemi a obsazuje vét§inu zemskych utra-
di. Dochézi také k pravnimu uzavirani
panského stavu, na Moravé ukoné¢enému
jiz roku 1480 a v Cechéach roku 1501, kdy
byl do zemskych desek zapsan seznam
sedmactyticeti starobylych rodd. Pani
brzy ziskali ve své snaze omezit vliv eko-
nomicky silicich mést podporu rytii,
kterym prepustili ¢ast zemskych uradu.
Tato $lechticka koalice se snazi upiit més-
tam podil na spolurozhodovani na zem-
ském snému a odebrat jim tzv. ti‘eti hlas.
Vzhledem k tomu, Ze pravo aktivni ucasti
mést na jednani zemského snému bylo
dusledkem husitské revoluce a nemélo
oporu v psanych pramenech prava, pojala
Slechta tmysl vytvorit kodifikaci zem-
ského prava, v némz o tiretim hlasu mést
na snému nebyla zminka. Mésta umysl
$lechty neprohlédla a k procesu tvorby
nového zemského zakoniku piistoupila
pasivné, ¢ehoz pani beze zbytku vyu-
7ili. Komisi, kterd v roce 1499 zacala na
tvorbé kodifikace pracovat, tvorili pouze
zastupci Slechtickych stavii: Sest pantt
a jedenact rytiit, z nichz nejvyraznéjsi
osobou byl kralovsky prokurator Albrecht

Rendl z Ousavy. Navrh zakoniku, ktery
vesel do dé&jin pod jménem Vladislavské
z¥izeni zemské, schvalil zemsky sném na
jatre 1500. Snémem schvalenou verzi jesté
upravila ticlenna komise v ¢ele s jiz vyse
zminénym Albrechtem Rendlem.

Tato koneéna verze Vladislavského
z¥izeni zemského vysla tiskem v Praze
18. ¢ervence 1500 a v fadach méstant
vyvolala zdé$eni a hnév. Pobouieni més-
tané ji nazyvali ,novymi pravy Rendlovy-
mi“ a pry hromadné skupovali vytisténé
kusy, aby je mohli spalit a nové ziizeni
neveslo ve zndmost. Pani se pii jeho tvor-
bé ostatné piilis§ neohlizeli ani na kralav
souhlas, do Budina mu poslali az konec¢-
nou verzi a nedali mu moznost vyjadrit se
k findlni podobé ziizeni, které paradoxné
nese jeho jméno. I pi‘es intenzivni protes-
ty méstana v8ak Vladislav zi'izeni v roce
1502 schvalil a namitky mést odmitl.

Co konkrétné méstiim vadilo? Jeden
z ¢lank Vladislavského z¥izeni upiral
mésttm podil na rozhodovani zemského
snému a stanovil, Ze o vécech celozemské-
ho vyznamu rozhoduje pansky a rytirsky
stav spole¢né s krdlem. Vyrazné je také
omezena pravomoc méstskych soudi.
V dtisledku tohoto politického tlaku ze
strany $lechty byla dosud nejednotna
meésta nucena piekonat nabozenské roz-
pory a vytvorit jednotny svaz na obranu
svych prav. Diky spole¢nému postupu
ziskala mésta v roce 1508 potvrzeni plat-
nosti svého hlasu na snémech, ovéem
nadale trvaly jejich vyhrady k pravomo-
cem zemského soudu, ktery podle jejich
nazoru neopravnéné zasahoval do sféry
meéstského prava. Obé strany sporu #in-



compacts’ validity, led to armed conflict,
in which the Catholic side relied on the
help of the Hungarian King Matthias
Corvinus and in 1469 elected him King
of Bohemia in Olomouc. In practice this
divided the lands of the Czech crown.
George of Podébrady controlled only the
Kingdom of Bohemia, whereas Matthias
ruled Moravia and the other ancillary
lands of the Crown. George looked for
support in Poland and the negotiations
with the king of Poland resulted in an
agreement on the succession of his son
Ladislaus to the Czech throne. The war
with Matthias, however, continued after
Ladislaus’ coronation and was ended by
agreements in Olomouc in 1479 guaran-
teeing both of them the title of King of
Bohemia. Ladislaus retained power over
Bohemia, Matthias over the neighbouring
lands and, in the event one of them died
without leaving heirs, his territory was to
go to the other. When Matthias Corvinus
died without an heir in 1490, the lands of
the Czech Crown were again unified into
one whole.

The solution of the complicated situ-
ation also brought the return of the
rebellious Catholic estates back into the
country’s community and they again
started to attend the provincial diet and
fill provincial and court offices. With the
support of a king of the same confession
they sensed a reversal, but the Prague
chalice rebellion of 1483 showed their
hopes of recatholicising the country were
false. The Catholic nobility had no choice
but to give up attempts at restoring the
pre-Hussite situation, and at the Kutna

Hora Congress in 1485 a religious peace
was concluded ensuring the equality of
the Hussite and Catholic churches and
the freedom of confession for all people.
The religious disputes were then pushed
into the background by political and
economic competition between the vari-
ous estates.

The Hussite revolution led to a signifi-
cant weakening of royal power and subse-
quent developments meant a fundamen-
tal change in power relations, so we can
talk about an emerging monarchy of the
estates, in which the king shared power
with the estates. In addition to the estate
of lords, an estate of knights appeared
and towns also began to emerge, although
their political ability to act was ham-
pered by the lasting rivalry between
Catholics and Hussites. The church,
which stopped being a relevant political
force, quite disappeared from the scene.
This, however, only applied to Bohemia,
as prelates continued to sit on the bench-
es of the Moravian diet. The power of the
estates was significantly strengthened at
the monarch’s expense by the fact that
the Bohemian diet now actually elected
the king, although it was certainly influ-
enced by hereditary rights and dynastic
agreements. The new monarch was also
forced to confirm the estates’ rights and
privileges in the election capitulations
and the coronation reverses.

During the monarch’s permanent
absence under Ladislaus Jagiellon, per-
manently resident in Buda, the higher
nobility became the decisive force and,

based on their high birth, demanded
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Zfizeni zemskeé Vladislavske.
Praha, 18. ¢ervence 1600
(Knihovna Néarodniho muzea) /
Ladislaus Constifution. Prague
18 July 1600 (Library of the
National Museum)
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¢ely zbranémi az do roku 1517, kdy proti
sobé dokonce vytahla do pole méstska

a panskd vojska a hrozba nic¢ivé valky
priméla umirnéné politiky na obou
stranach ke kompromisu. Tzv. Svatovac-
lavska smlouva, kterou uzavieli zastupci
znesvafenych stran v listopadu roku 1517,
priznavala mésttiim s definitivni plat-
nosti a bez omezeni hlas na zemském
snému, uznavala privilegia mést v oblasti
soudnictvi a vytvarela soubor koliznich
norem pro spory mezi §lechtici a méstany.
Oproti tomu mésta ustoupila $lechtictim
v otazkach hospodatskych, slechta nyni
mohla naptiklad vatit pivo. Piestoze

mohou ustupky ze strany slechty vypa-
dat velkoryse, mésta i nadale ztracela na
dtilezitosti a jejich moc byla definitivné
zlomena po porazce nesmélého stavovskeé-
ho povstani proti Ferdinandu L., kdy byl
znovu zaveden uiad kralovského rychtaie
dozorujiciho na vykon méstské spravy,
nadto obyvatelé mést ztratili vliv na jme-
novani ¢lentt méstské rady, které nyni
nalezelo vyhradné panovnikovi.
Vladislavské ziizeni zemské vyrazné
omezilo kralovskou moc, nebot zrusilo
panovnikovo pravo na odumrt a kontrolu
komorniho majetku svéfovalo zemskému
snému, coz omezovalo moZnost panov-
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a leading role in the land and occupied
most offices. The nobility was also legally
closed, in Moravia in 1480 and in Bohe-
mia in 1501, when a list of 47 ancient
houses was entered into the provincial
ledgers. In their attempt to limit the
influence of economically rising towns,
the lords soon obtained the support of
the knights, who gave them positions
in offices. This coalition of aristocrats
tried to deny the towns their share in the
decision-making process in the provin-
cial diet and take away their “third vote.”
Because the active participation of towns
at meetings of the diet was a consequence
of the Hussite revolution and was not
supported by written sources of law, the
nobility decided to codify the country’s
law, in which there was no mention of
towns’ third vote at the diet. The towns
did not see through the nobility’s plan
and approached the process of creating
a new code passively, which the lords took
full advantage of. The commission that
started work on the codification in 1499
only comprised representatives of the
nobility: six lords and eleven knights, of
which the most significant person was
the royal procurator Albrecht Rendl of
Ousava. The draft code, which entered
history as the Ladislaus Constitution,
was approved by the diet in the spring
of 1500. The version approved by the diet
was altered by a three-member commis-
sion headed by the aforementioned Albre-
cht Rendl.

This final version of the Ladislaus
Constitution was printed in Prague on
18 July 1500 and caused panic and anger

in the burghers’ ranks. The burghers, in
uproar, called it “Rend!’s new laws,” and
apparently bought the printed copies en
masse so that they could be burned and
the new constitution thus be unavailable.
When drafting it, the lords did not even
pay much attention to the king’s consent,
they sent the final version to him in Buda
and did not give him an opportunity

to offer his opinion on the final form of
the constitution that paradoxically bore
his name. Despite the burghers’ intense
protests, however, Ladislaus approved
the constitution in 1502 and rejected the
towns’ complaints.

What was it specifically that the towns
did not like? One of the articles of the
Ladislaus Constitution denied towns
a share in decisions of the provincial diet
and stated that the lords and knights
would decide on matters of importance
to the whole land together with the king.
It also significantly limited the powers
of the town courts. As a consequence of
this political pressure by the nobles, the
previously disunited towns were forced to
overcome their religious differences and
form a united association to defend their
rights. Thanks to joint action, in 1508 the
towns obtained confirmation of the valid-
ity of their vote at the diets, although
they still had reservations about the
powers of the provincial court, which, in
their opinion, illegitimately interfered
with town law. Both parties to the dis-
pute rattled their sabres until 1517, when
town and lords’ forces marched against
each other in the field and the threat of
a destructive war forced moderate politi-
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nika disponovat vlastnimi finanénimi
zdroji. Dale mél panovnik zakazano
jmenovat do zemskych tiadii cizozemce.
Krali sice zustala zachovana moznost
zdkonodarné iniciativy, ale kone¢né roz-
hodnuti o schvaleni ¢i neschvaleni navr-
hti nalezelo vyhradné snému. V tomto
sméru tedy Vladislavské ziizeni zemské
vyrazné upevnovalo pievahu stavi nad
panovnikem.

Kdyz v roce 1526 zahynul u Mohace
Ludvik Jagellonsky, snazili se stavové
vyuzit volbu nového panovnika k dal-
$imu posileni svych mocenskych pozic.
PrestoZe volebni kapitulace Ferdinan-
da I. Habsburského zvoleného ¢eskym
snémem v témze roce slibovala potvrzeni
stavovskych privilegii, novy panovnik se
zactal proti naroktim stavii branit a zahy
presel i do ofenzivy. Ferdinand, pod jehoz
vladou se spojily dédi¢né rakouské zemée
a Koruna ¢eska i uherska, zacal s budo-
vanim novych centralnich organu, které
mély byt mimo vliv stavovské obce, a to
jak na trovni zemské, kdyz zalozil tzv.
Ceskou komoru spravujici finance a maje-
tek panovnika v zemich Koruny ¢eské,
tak i na irovni celého rakousko-¢esko-
-uherského soustati, kde polozil zaklady
ustfedni spravy habsburské monarchie.
Kromé tlaku na vytvoreni centralizované-
ho byrokratického aparatu se panovnik
stretaval se stavovskou obci i v otdzce
vybirani dani a v neposledni fadé stavy
popouzel i silny protireformaé¢ni tlak.
Plameny nespokojenosti doutnajici pod
povrchem se rozhotely v letech 1546-47
v souvislosti s valkou Ferdinandova bra-
tra cisafe Karla V. proti protestantskym

knizatim v Rigi. Byt spiSe neZ o pozar §lo
o nesmély ohynek, mél stavovsky odboj

v roce 1547 vazné nasledky. Ceské stavy
odmitly na vyzvu panovnika svolat v led-
nu zemskou hotovost, v breznu na snému
v Praze obvinily Ferdinanda z poruseni
zemskych zdkont a ohradily se proti jeho
snaham o omezeni stavovskych svobod

a prav. Vedlejsi zemé Koruny se v8ak od
jejich rozhodnuti distancovaly a po poraz-
ce protestantskych knizat se stavovské
povstani rozpadlo. Jak jiz bylo vyse fece-
no, nejhuie byla potrestana mésta, Ferdi-
nand v8ak situaci vyuzil k vydani t¥etiho
zemského ziizeni v roce 1549 (druhé -

v podstaté pouhé doplnéni Vladislavského
z¥izeni zemského - vyslo v roce 1530), kte-
ré uzakonilo vyhradni pravo panovnika
svolavat zemské a krajské sjezdy, jmenovat
zemské uredniky a zakazovalo jakoukoliv
opozi¢ni ¢innost. Mimo to byl ziizen tzv.
apela¢ni soud, ktery se mél stat nejvyssi
soudni instanci. Napéti mezi panovnikem
a stavy bylo ¢aste¢né zmirnéno kompro-
misem ve ¢tvrtém zemském z¥izeni vyda-
ném v roce 1564, v némz obé strany uznaly
vzdjemnou nezastupitelnost.

Je ti‘eba tici, Ze v privtélenych zemich
probihala kodifikace zemského prava
dosti odlisné. Na Moravé byla v 8o. letech
15. stoleti sepsana tzv. Tovacovska kniha,
ktera popisovala vztah stavt k panov-
nikovi, ulohu zemskych aiadi, institut
landfrydu, ale i pravo procesni a trestni.
Dalsi zemska ztizeni byla vydana v letech
1535, 1545, 1562 a 1604. Vzhledem k loajal-
nimu postoji Moravant béhem odboje
v roce 1547 nebyla Morava centraliza¢ni-
mi opatienimi piili§ dotéena. Ve Slezsku



cians on both sides to compromise. The
Saint Wenceslas Agreement, concluded by
representatives of the quarrelling parties
in November 1517, gave the towns a vote at
the provincial diet with definitive valid-
ity and without restriction, recognised
the towns’ privileges in the judiciary and
created a set of conflict standards for dis-
putes between the nobility and burghers.
In contrast to this, the towns retreated to
the nobles in economic matters and now,
for example, the nobility could brew beer.
Although the concessions by the nobility
could seem generous, the towns contin-
ued to lose importance and their power
was definitively broken after the defeat of
the half-hearted estates’ uprising against
Ferdinand I, when the office of the royal
reeve, supervising the exercise of town
administration, was re-introduced, in
addition to which town residents lost
their influence on the appointment of
members of town councils, which was
now the sole right of the monarch.

The Ladislaus Constitution also meant
a significant limitation on royal powers,
as it cancelled the monarch’s right to
escheat and entrusted control of chamber
assets to the provincial diet, which lim-
ited the monarch’s ability to handle his
own finances. In addition, the monarch
was prevented from naming foreigners
to offices of the land. The monarch may
have retained the right of legislative ini-
tiative, but the final decision on approval
or non-approval of bills belonged solely to
the diet. In this direction, the Ladislaus
Constitution significantly strengthened
the estates’ dominance over the monarch.

When Louis Jagiellon died in 1526 at
Mohdcs, the estates tried to take advan-
tage of the election of a new monarch to
further strengthen their power. Although
the election capitulation of Ferdinand I of
Hapsburg, elected by the Bohemian diet
in that year, promised a confirmation
of the estates’ privileges, the new mon-
arch started to defend himself against
the estates’ demands and soon went on
the offensive. Ferdinand, under whose
reign the hereditary Austrian lands were
linked with the Czech and Hungarian
crown, started to build new central bod-
ies that were to be outside the influence
of the community of the estates, at both
the provincial level, where he established
the Bohemian Chamber administering
the monarch’s finances and property in
the lands of the Czech crown, and at the
level of the whole Austrian-Czech-Hun-
garian grouping, where he laid the foun-
dations for the central administration of
the Hapsburg monarchy. In addition to
the pressure for the creation of a central-
ised bureaucratic apparatus, the mon-
arch clashed with the community of the
estates on the question of tax collection
and, last but not least, he aggravated the
estates with his strong anti-reform pres-
sure. The flames of dissatisfaction flicker-
ing under the surface burned brighter
in 1546-47, in connection with the war by
Ferdinand’s brother, Emperor Charles V,
against protestant dukes in the Empire.
Although it was more of a half-hearted
little fire than a conflagration, the revolt
of the estates had serious consequences in
1547. When requested by the monarch, the
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nedoslo k vydani celozemského ziizeni,
ale v jednotlivych knizectvich a pan-
stvich existovalo mnozstvi ,policejnich®
z¥izeni, ktera byla vydavana k zachovani
vefejného poiadku. V 16. stoleti se objevila
zemskad z¥izeni i v obou Luzicich.

S pronikdnim protestantstvi z Némec-
ka se v druhé poloviné 16. stoleti znovu
otevird ndbozenska otazka. V ¢eskych
zemich nikdy neplatila zasada Aug$pur-
ského miru ,cuius regio, eius religio tj.
&1 zemé, toho vira“, a naboZenska svobo-
da byla vylu¢né zalezitosti individualni-
ho rozhodnuti. Ustanoveni kompaktat
a kutnohorského nabozenského miru
o rovnopravnosti ndbozenstvi katolické-
ho a utrakvistického byla sice obsazena
v zemskych z¥izenich, ale jiz neodpovi-
dala aktudlni situaci, nebot o uznani své
cirkve usilovali luterani i ¢esti bratti.

Na druhé strané silil rekatoliza¢ni tlak
panovnika, jehoz projevem bylo uvedeni
jezuitt do Prahy v roce 1556 a obnoveni
prazského arcibiskupstvi v roce 1561.
Nekatolici se pokusili branit a dohodli

se na vyznani viry zndmém jako Ceskd
konfese, které tolerovalo jak pozadavky
luterand, tak utrakvistii i ¢eskych bratii.
Evangeli¢ti stavové v8ak dosahli pouze
ustniho souhlasu panovnika. Spor se
vyhrotil na po¢atku 17. stoleti, kdy kato-
lici v podstaté ovladli zemskou spravu

a neformalni podminkou pi¥istupu k tia-
d@im se stalo katolické vyzndni. Evangelic-
ka opozice si proto zacala vytvaret alter-
nativni instituce - sjezd stavii podoboji,
direktorium a sbor defenzorti - jako pro-
tivahu dosavadnich organti zakonodarné
a vykonné moci ovladanych katoliky.

Protestantska opozice vyuzila vnit-
ropolitickych sporti mezi Rudolfem II.
a jeho bratrem Matya$em a vynutila si
potvrzeni ¢eské konfese ze strany panov-
nika. Tzv. Rudolftiv Majestat potvrzoval
nabozenskou svobodu v Cechach a vzta-
hoval se na $lechtu, mésta i poddané.
Tento uspéch pravdépodobné nekatolic-
ké stavy ukolébal a i diky jejich pasivité
prosadil cisai Matyas$ v roce 1617 za svého
nastupce Ferdinanda Styrského, zna-
mého svym nekompromisnim postojem
k nekatolickym vyznanim. Nekatolici
vyuzili uzavieni evangelického kostela
v Broumové a rozboteni kostela v Hro-
bech jako zaminku ke svolani sjezdu,
ktery se uskute¢nil v kvétnu 1618 v Praze.
Dne 23. kvétna 1618 se delegace nespoko-
jenych nekatolik vydala do mistodrzi-
telské kancelate na Prazsky hrad, kde
v predem piipraveném soudnim pieliceni
shledala nékteré z pritomnych mistodr-
zicich vinnymi z porusovani zemskych
svobod a néasledné je vyhodila z okna.
»LOhavnd rebelie” ¢eskych stavii zacala.

Thned po vypuknuti povstani doslo
k reorganizaci zemské spravy. Vzniklo
triceti¢lenné direktorium slozené ze
zastupcti pand, rytiit i mést. Na general-
nim snému 31. ¢ervence 1619 byla schvale-
na ustava znama jako Ceska konfederace.
Jako viibec prvni ze viech dosud vyda-
nych ustavnich dokumentt je platna pro
vdechny zemé Ceské koruny a méni ¢esky
stat ve federaci stavovskych zemi, jejiz
jednotu zajistuje jiz nikoliv osoba panov-
nika, ale pravé tistava samotnda. Vystoupe-
ni jednotlivych zemi z tohoto smluvniho
svazku je vyslovné zakazano pod hrozbou



Bohemian estates refused to collect the
land’s cash in January and, at a March
diet in Prague, they accused Ferdinand of
breaching the land’s laws and protested
against his attempts to limit the estates’
freedoms and rights. The ancillary lands
of the Crown, however, distanced them-
selves from this decision and the estates’
uprising collapsed after the defeat of the
protestant dukes. As pointed out above,
the towns were punished the most, but
Ferdinand used the situation to issue
a third constitution in 1549 (the second—
basically an amendment to the Ladislaus
Constitution—was issued in 1530), which
made law the monarch’s sole right to con-
vene provincial and regional congresses,
appoint provincial officials and ban any
opposition activity. In addition to this,
an appeal court, which was to become
the supreme judicial instance, was estab-
lished. The tension between the monarch
and the estates was partially moderated
by a compromise in a fourth constitution
issued in 1564, in which both parties rec-
ognised their mutual insubstitutability.
It should be pointed out that in the
incorporated lands codification of the
law of the land was quite different. The
Tovacov Book, which described the rela-
tionship between the estates and the
monarch, the role of officials, the insti-
tute of landfriede (a prohibition against
feuds), and procedural and criminal law,
was drafted in Moravia in the 1480s. Fur-
ther constitutions were issued in 1535,
1545, 1562 and 1604. With regard to the
loyal position of Moravians during the
revolt in 1547, Moravia was not that affect-

ed by centralisation measures. No con-
stitution was issued in Silesia, but there
were a number of “police” orders in the
various dukedoms and manors, issued to
maintain the public order. Constitutions
were issued in the two Lusatias in the
16th century.

The religious question was re-opened
in the second half of the 16t century
due to the inflow of Protestantism from
Germany. The principle of the Peace of
Augsburg, “Cuius region, eius religio,” i.e.
“Whose realm, his religion,” was never
applied in the Czech lands, and religious
freedom was solely a matter of individual
decision. The provisions of the compacts
and the Kutna Hora religious peace on
the equality of the Catholic and Utraquist
religions may have been contained in the
constitutions, but no longer correspond-
ed to the current situation, as Lutherans
and the Czech Brethren were attempting
to get their churches recognised. On the
other hand, the monarch’s re-catholici-
sation pressure was growing, as shown
by the Jesuits’ introduction to Prague in
1556 and the renewal of the Archbishopric
of Prague in 1561. Non-Catholics tried to
defend themselves and agreed on the rec-
ognition of a faith known as the Czech
confession, which tolerated the demands
of Lutherans, Utraquists and the Czech
Brethren. The protestant estates, how-
ever, only obtained the monarch’s oral
consent. The dispute came to a head at
the start of the 17'? century, when the
Catholics basically took control of the
provincial administration and Catholi-
cism became an informal condition for
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IAVRHU ZAKONA, S JEHOZ PROJEDNANIM SPOJILA VLADA OTAZKU DUVERY, C) ZASEDANI POSLANECKE SNEMOVNY BYLO
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vojenského zasahu. Na druhou stranu
bylo mozno ke konfederaci pristoupit,
pocitalo se s ptipojenim dalsich protes-
tantskych zemi. Centralnim stavovskym
organem se stavd generdlni sném v8ech
zemi Koruny ¢eské. Dale je ustanoven
sbor defenzort a administrativnim cent-
rem statu se stala Ceska kancelat obsaze-
né i zastupci vedlejich zemi.

Panovnik, jehoZz pravomoci se zuzuji na
symbolickou funkci hlavy statu, ma byt
volen zastupci vSech zemi spole¢né, pii-
¢emyz Cesi disponuji dvéma hlasy a ostatni
zemé jednim. Zvoleny panovnik je povi-
nen respektovat ustanoveni konfederace,
je zakdzana volba ¢i korunovace nastupce
jesté za Zivota souc¢asného panovnika.

V konfederaci je také vyslovné uvedeno

37 SPOLECNOU SCHUZI KOMOR SVOLAVA PREDSEDA POSLANECKE SNEMOVNY. PRO JEDNAN[ SPOLECNE SCHUZE KOMOR PL
VYBORU A KOMISI. UDELI SE MU SLOVO, KDYKOLIV O TO POZADA. CLEN VLADY JE POVINEN OSOBNE SE DOSTAVIT DO SCt
KOMISE, KDE VSAK SE CLEN VLADY MUZE DAT ZASTUPOVAT SVYM NAMESTKEM NEBO JINYM CLENEM VLADY, NENI-LI VYSL



obtaining a position. The protestant
opposition therefore started to create
alternative institutions—a congress of
estates in both kinds and directorate and
corps of defenders—as a counterweight to
the then-current legislative and executive
bodies controlled by Catholics.

The protestant opposition took
advantage of internal political disputes
between Rudolf IT and his brother Mat-
thias and forced confirmation of the
Czech confession from the monarch.
Rudolf’s Letter of Majesty confirmed reli-
gious freedom in Bohemia and applied
to the nobility, towns and subjects. This
success probably lulled the non-Catholic
estates into a false sense of security, and,
thanks to their passivity, in 1617 Emperor
Matthias pushed through as his succes-
sor Ferdinand of Styria, known for his
uncompromising attitude to non-Catholic
faiths. The non-Catholics took advantage
of the closure of the protestant church
in Broumov and the demolition of the
church in Hroby as an excuse to convene
a congress, which was held in May 1618
in Prague. On 23 May 1618 a delegation of
dissatisfied non-Catholics entered the gov-
ernors’ office in Prague Castle, where, in
pre-prepared court proceedings, it found
some of the governors present guilty of
interfering with the land’s freedoms and
subsequently defenestrated them. The
“Disgusting Rebellion” of the Bohemian
estates had begun.

Immediately after the uprising broke
out, the provincial administration was
reorganised. A three-member directorate
comprising representatives of the lords,

knights and towns was formed. A con-
stitution known as the Czech Confedera-
tion was passed at a general assembly on
31 July 1619. It was the very first consti-
tutional document issued that was valid
for all the lands of the Czech crown and
changed the Czech state into a federation
of lands of the estates whose unity was
assured not by the person of the mon-
arch, but by the constitution itself. The
departure of the various lands from this
contractual bond was expressly prohibit-
ed under the threat of military interven-
tion. On the other hand, it was possible
to accede to the confederation, and it was
assumed other protestant lands would
join. The central body of the estates
became the general diet of all lands of
the Czech crown. A corps of defenders
was also established and the country’s
administrative centre was the Bohemian
Office, also filled with representatives of
the other lands.

The monarch, whose powers were nar-
rowed to the symbolic position of head of
state, was to be elected by representatives
of all lands together, although Bohemians
had two votes and the other lands one.
The elected monarch was under a duty to
respect the provisions of the confedera-
tion, and the election or coronation of
a successor was banned during the life-
time of a current monarch. The confed-
eration also expressly contained the right
of armed resistance to a king that did not
comply with the articles of the confedera-
tion. In the confederation the protestants
claimed sole access to offices, although
the Catholic faith was not banned and

Konfederace stavl zemf
Ceské koruny — Cech, Moravy,
Slezska, Hornf a Dalni LuZice.
Prazsky hrad, 31. cervence
1619 (Narodnf archiv, Archiv
Ceské koruny) / Confederation
of the Estates of the Lands of
the Czech Crown—Bohemia,
Moravia, Silesian, Upper and
Lower Lusatia. Prague Castle,
31 July 1819 (National Archives,
Archives of the Czech Crown)
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pravo ozbrojeného odporu proti krali,
ktery by ¢lanky konfederace nedodrzo-
val. Evangelici si v konfederaci narokuji
vyluény pristup k utradtim, na druhou
stranu neni zakdzano katolické vyznani
a svoboda viry je zachovana, pokud kato-
li¢ti stavové budou dodrzovat ustanoveni
konfederace. Prvnim i poslednim kralem
zvolenym v souladu s konfederaci byl
Friedrich Falcky. Po pouhych patnécti
mésicich viak platnost konfederace ukon-
¢ila porazka stavovského vojska na Bilé
hote a vitézny Ferdinand IL vyuzil situace
k razantni zméné vnitinich pomért. Mis-
ka vah se definitivné ptevazila na stranu
panovnika.
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Obnovené ziizeni zemské vydané v roce
1627 (pro Moravu 1628) vychazi z teorie

o propadlych pravech ¢eskych stavii

a znamend naplnéni dosavadnich abso-
lutistickych snah panovnikt Habsbur-
ské dynastie. Oproti konfederaci bylo
vyrazné posileno postaveni monarchy,
bylo zruseno pravo stavii volit panovnika
a ¢esky tran se stal dédi¢nym v habs-
burském rodé. Obnovené ziizeni zemské
rusi platnost v8ech piedchozich norem

a stava se jedinym zakladem pravniho
systému zemé. Panovnik stoji nad pravem
a vyhradné on disponuje zdkonodérnou
moci. Pravomoc zemského snému, na
némz nyni zasedaji i prelati, byla omeze-
na na povolovani dani. Obnovené ziizeni
zemské zachovava systém zemskych utra-
dt, ale veskera vykonnd moc je soustiedé-
na v rukach panovnika, takZe pouze on

I
I| CENTRALIZAGNI USILI HABSBURKU
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JEDNE TRETINY SVYCH CLENU. K PRIJETI USNESENI KOMORY JE TREBA SOUHLASU NADPOLOVICN( VETSINY PRITOMNYCH P
USNESEN| O SOUHLASU S VYSLANIM 0ZBROJENYCH SIL CESKE REPUBLIKY MIMO UZEMI CESKE REPUBLIKY NEBO S POBYTE
V OBRANNYCH SYSTEMECH MEZINARODN{ ORGANIZACE, JiZ JE CESKA REPUBLIKA CLENEM, JE TREBA SOUHLASU NADPOLO\



freedom of belief was retained, provided
the Catholic estates complied with the
provisions of the confederation. The

first and last king elected in accordance
with the confederation was Frederick of
Palatinate. After a mere fifteen months,
however, the confederation was ended by
the defeat of the estates’ forces at White
Mountain and the victorious Ferdinand II
took advantage of the situation to make
radical changes to the internal situation.
The scales had definitively tipped towards
the monarch.

HAPSBURGS' CENTRALISATION ATTEMPTS

The Renewed Constitution issued in 1627
(for Moravia 1628) was based on the theory
of the forfeited rights of the Bohemian
estates and meant the previous absolut-
ist attempts by the Hapsburg dynasty
monarchs were fulfilled. In contrast
with the confederation, the monarchy’s
position was significantly strengthened,
the estates’ right to elect the monarch
was cancelled and the Bohemian throne
became the hereditary property of the
Hapsburg family. The Renewed Constitu-
tion cancelled the validity of all previous
legislation and became the sole basis of
the country’s legal system. The mon-
arch stood above the law and only he
had legislative power. The power of the
provincial diet, in which prelates now
sat, was limited to permitting taxes. The
Renewed Constitution retained a system
of regional authorities, but all executive
power was concentrated in the hands of
the monarch, so only he would decide

on their occupation, and civil servants

became mere executors of royal decisions.

The only permitted faith was Catholic
and, last but not least, German was made
equal to Czech in official dealings. The
Renewed Constitution was issued for

a second time in 1640, when the Amend-
ments and the Declaration, which con-
tained partial concessions to the estates,
were attached.

Although the Renewed Constitution
retained the actual existence of a Bohe-
mian state, it was a step towards enforc-
ing absolutism and bureaucratic central-
ism. The Hapsburgs’ victory significantly
changed the face of Czech society, violent
recatholisation and asset transfers quite
destroyed the nobility in its pre-White
Mountain form and the new aristocracy
desired to obtain power in service to the
monarch, not in opposition to him. The
Renewed Constitution became the basis
of the Czech lands’ constitutional system
until 1848, and some of its articles even
remained valid until 1918.

The Habsburg’s claim to the Bohemian
throne was confirmed at the provincial
assembly in 1713 by the adoption of the
Pragmatic Sanction, which anchored the
indivisibility of the Austrian-controlled
lands and set the new rules for succes-
sion in the House of Hapsburg. The Czech
lands were administered by a corps of
governors comprising the highest provin-
cial civil servants, who were appointed
by and reported to the monarch. The
gradual centralisation of the govern-
ment apparatus continued and of the
original provincial bodies only the Bohe-

Obnovené pravo a zfizent

zemskeé dédicneho Kralovstvi
teského. Praha, 1627 (Knihovna
Narodniho muzea) / Renewed

Law and Constitution of the

Hereditary Kingdom of Bohemia.

Prague, 1627 (Library of the
National Museum)
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rozhoduje o jejich obsazeni a tifednici se
stavaji pouze vykonavateli kralovskych
rozhodnuti. Jedinym povolenym vyzna-
nim se stava katolické a v neposledni radé
je némcina zrovnopravnéna s ¢eStinou

v diednich jednanich. Obnovené ziize-

ni zemské bylo podruhé vydano v roce
1640, kdy k nému byly p¥ipojeny Novely

a Deklaratoria, které obsahuji ¢asteéné
ustupky stavovské obci.

Ac¢koliv Obnovené ztizeni zemské
zachovalo samostatnou existenci ¢eského
statu, znamenalo krok smérem k prosa-
zeni absolutismu a byrokratického cen-
tralismu. Vitézstvi Habsburkt vyrazné
proménilo tvai ¢eské spoleénosti, nasilna
rekatolizace a majetkové presuny zcela
zlikvidovaly $lechticky stav v jeho pied-
bélohorské podobé a nova aristokracie
touzila ziskat moc ve sluzbé panovnikovi,
nikoliv v opozici proti nému. Obnovené
ziizeni se stalo zakladem tstavniho ziize-
ni ¢eskych zemi az do roku 1848 a nékteré
jeho ¢lanky zustaly v platnosti dokonce az
do roku 1918.

Narok Habsburkt na ¢esky trtn byl
potvrzen na zemském snému v roce 1713
prijetim tzv. pragmatické sankce, ktera
zakotvovala nedélitelnost zemi rakous-
kého soustati a ur¢ovala nova pravidla
nastupnictvi v Habsburském rodg. Ceské
zemé spravoval sbor mistodrzicich tvotre-
ny nejvyssimi zemskymi utedniky, které
jmenoval panovnik, jemuz se také zod-
povidali. Nadale pokracovala postupna
centralizace statniho aparatu a z pavod-
nich zemskych organt ztstala zachovana
jen ¢eska dvorska kancelat s trvalym
sidlem ve Vidni a zemsky sném, ktery

neustdle ztracel na vyznamu. Definitiv-
nim hiebi¢kem do rakve vlivu stavovské
samospravy se stalo prijeti tzv. decendl-
niho recesu - schvaleni berni na deset let
dopiedu. Zemé sice za odménu nemusely
vyzivovat cisatska vojska, oviem piisly

o posledni moznost, jak ovliviiovat panov-
nickou politiku. Poslednim zptisobem,
jak se mohly stavy podilet na fizeni zemé,
zustal zemsky vybor, jenz se vyvinul ze
zvlastnich komisi, kterym sném svéioval
spravu zemé v dobé, kdy nezasedal.

Reformy Marie Terezie ve 40. letech
18. stoleti definitivné odstranily stavov-
sky vliv na spravu statu. V roce 1749 byla
zru$ena samostatna ceska dvorska kan-
celat a bylo zi'izeno Directorium in pub-
lico - politicis et cameralibus, spravujici
spole¢né politické i finanéni zéleZitosti
rakouskych i ¢eskych zemi. Tato pro-
ména znamenala vyraznou statopravni
zménu v postaveni ¢eského kralovstvi. Ze
suverénniho Ceského kralovstvi a Mar-
krabstvi moravského se de facto staly
dvé z provincii rakouské monarchie.

Byly také zruSeny zemské tuiady, které
nahradila tzv. kralovska reprezentace

s komorou, do jejichz kompetenci pattila
politickd, finan¢ni i vojenska sprava na
zemské trovni a v jejimz cele stal prezi-
dent jmenovany panovnikem. Symbolicky
byl zanik samostatnosti ¢eského statu
zavr$en zavedenim jednotného panov-
nického znaku reskriptem Marie Terezie
z 29. listopadu 1752.

V 60. letech 18. stoleti je reforma spravy
déle prohlubovana a vznik4 statni rada
jako poradni orgdn panovnika ve vécech
vnit¥nich, zahranié¢nich i vojenskych.

K RATIFIKACI MEZINARODNI SMLOUVY UVEDENE V CL. 10A 0ODST. 1 JE TREBA SOUHLASU TRIPETINOVE VETSINY VSECH POSL
JEDONANI A STYKU 0OBOU KOMOR MEZI SEBOU JAKQOZ | NAVENEK A ZAKONA O JEDNACIM RADU SENATU JE TREBA, ABY BYI
NAVRH ZAKONA MUZE PODAT POSLANEC, SKUPINA POSLANCU, SENAT, VLADA NEBO ZASTUPITELSTVO VYSSIHO UZEMNIH



mian court office, permanently based in
Vienna, and the provincial diet, which
was constantly declining in importance,
remained. The final nail in the coffin of
the influence of self-government of the
estates was the adoption of the Decen-
nial Recess—approval of revenue-raising
for ten years in advance. In return the
provinces did not have to feed the impe-
rial forces, but they lost their last way of
influencing the monarch’s policy. The last
way the estates could contribute to the
management of the land remained the
provincial committee, which developed
from special commissions to which the
diet entrusted the administration of the
country when it was not sitting.

The reforms of Maria Theresa in the
1740s definitively removed the estates’
influence on the running of the state. The
independent Bohemian court office was
closed in 1749 and a Directorium in pub-
lico - politicis et cameralibus was estab-
lished to administer the joint political
and financial matters of the Austrian and
Czech lands. This change meant a signifi-
cant political change in the position of the
Kingdom of Bohemia. The sovereign King-
dom of Bohemia and Margravate of Mora-
via de facto became two provinces of the
Austrian monarchy. The provincial offices
were dissolved and replaced by royal rep-
resentation with a chamber, whose remit
included political, financial and military
administration at the provincial level and
were headed by a president appointed by
the monarch. The end of the Bohemian
state’s independence was symbolically
completed by the introduction of a uni-

form royal emblem through a rescript of
Maria Theresa on 29 November 1752.

The administrative reform was fur-
ther deepened in the 1760s and a state
council was formed as an advisory body
for the monarch in internal, foreign and
military matters. The Directorium was
renamed the Czech and Austrian Court
Office and governates were established
in the various provinces as executive
administration bodies.

Joseph II followed on from his mother’s
reform attempts in accordance with the
ideology of enlightened absolutism. His
aim was to strengthen and secure a cen-
tralised absolutist state. The monarch was
to rely on professional civil servants pro-
duced by a reformed education system.

Reskript Marie Terezie,

fimské cisafovny, uherské

a ceske kralovny a rakouske
arcivévodkyng, o zavedenf
jednofného panavnického
znaku pro ¢eske a rakouske
zemé, exemplar pro Ceské
krélovstvi. Viden, 29. listopadu
1752 (Narodni archiv, CG-Publ.
1748-1755) / Rescript of Maria
Theresa, Roman Empress,
Queen of Hungary and Bohemia
and Archduchess of Austria,

on fthe infroduction of a unifarm
monarchical emblem for the
Czech and Austrian lands, copy
far the Kingdom of Bohemia,
Vienna, 29 November 17562
[National Archives, CG-Publ
1748-1756)
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Directorium je preménéno na Ceskou

a rakouskou dvorni kancelai a v jednot-
livych zemich jsou ztizena gubernia jako
organy vykonné spravy.

Josef II. navazal v souladu s ideologii
osvicenského absolutismu na reformni
tsili své matky. Jeho cilem bylo upevnéni
a posileni centralizovaného absolutistic-
kého statu. Oporou panovnika se méli
stat profesiondlni dfednici vyproduko-
vani zreformovanym Skolstvim. Naifizeni
Josefa II. vyrazné omezila moc cirkve
a redukovala moc vrchnosti nad podda-
nymi. Za vSechny mizeme zminit vSeo-
becné zndmy toleran¢ni patent zarucujici
nekatoliktim ob¢anskou rovnopravnost
a patent o zruSeni nevolnictvi, ktery
odstranil osobni zavislost poddanych na
vrchnosti a umoznil st€hovani venkov-
ského obyvatelstva do mést. Josefovym
dilem byla i reforma soudnictvi, v jejimz
ramci byl vytvoien systém soudu spjatych
instanénim postupem. P¥ekonan byl také
pravni partikularismus typicky pro pred-
chozi obdobi a dochézi k prvnim kroktim
vedoucim k zrovnopravnéni obéant pied
zakonem. Byly zahdjeny prace na sepsa-
ni obc¢anského zakoniku, jehoZ prvni
dil vysel v roce 1786. Kodifikace soukro-
mého prava vSak byla dokonc¢ena v roce
1811, kdy byl s platnosti od 1. ledna 1812
vyhl4sen VSeobecny ob¢ansky zakonik.
Zakladnim vychodiskem se jeho autortim
stala teorie piirozenych prav a zakonik
platil pro vsechny obyvatele statu bez
ohledu na jejich spole¢enské postaveni.
Kvalitu tohoto dila dosvédcuje i to, Ze
v ¢eskych zemich platil s obménami az do
roku 1950.

Josefiv nastupce Leopold II. musel
¢elit tlaku 8lechty a duchovenstva na
zru$eni nejradikalnéjsich reforem svého
predchtdce. V tzv. desideriich stavové
pozadovali, aby bylo vydano nové zemské
z¥izeni, na jehoZ podobé by se sami podi-
leli, dale se doméahali toho, aby v§echny
statni zakony podléhaly souhlasu snému
a konec¢né aby kazdy ¢len snému mohl
svobodné vznaset navrhy. Leopold staviim
vyhovél jen ¢asteéné, napi. obnovil Jose-
fem zrusené zemské vybory, pfesto mutze-
me Fici, ze zemsky sném byl probuzen
z komatu, byt pozadavkiim na zadkonodar-
nou iniciativu zemského snému nebylo
s odvolanim na ustanoveni Obnoveného
ziizeni nikdy vyhovéno. Na desideria po
takika Sedesati letech programové nava-
zala tzv. Dedukce o nepietrzitosti ustav-
nich prav a svobod ¢eskych stavii vypra-
covana ¢eskym zemskym snémem v roce
1847 a adresovana cisaii Ferdinandu V. Na
zadost stavii o podil na spravé zemé
zaruceny dle jejich ndzoru Obnovenym
z¥izenim zemskych vSak panovnik nikdy
neodpovédeél.

Mezindrodni situaci v Evropé zasad-
nim zptisobem proménila revoluce
vypuknuvsi ve Francii, po niz nasledo-
valo téméi pétadvacet let nepretrzitych
valek. Frantisek II. obavajici se ztraty titu-
lu cisai'e némecké ¥ige v dusledku Napo-
leonovych vojenskych tspécht se tohoto
titulu v roce 1806 vzdal, ¢imz Svatd rise
rimska naroda némeckého zanikla. Cisat-
sky titul vsak Frantigkovi ztstal, nebot jiz
o dva roky d¥ive se prohlasil rakouskym
cisafem. Témito kroky byl definitivné
zrusen svazek ¢eskych zemi s #fimsko-
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The orders of Joseph II significantly lim-
ited the church’s power and reduced the
power of the authorities over subjects. For
example, we can name the generally well-
known Patent of Tolerance guaranteeing
non-Catholics civic equality and the pat-
ent cancelling serfdom, which removed
the personal dependency of subjects

on the authorities and allowed country
people to move to the cities. Joseph also
reformed the judiciary, creating a sys-
tem of courts linked to a process using
various instances. He also overcame the
legal particularism typical for the previ-
ous period and the first steps leading to
citizens being equal before the law were
taken. Work started on the drafting of

a civil code, the first part of which was
published in 1786. Private law codification
was, however, completed in 1811, when
the General Civil Code was promulgated
with effect from 1 January 1812. The basic
starting point was its authors’ theory of
natural rights and the code applied to

all people of the empire, regardless of
their social position. The work’s quality
is shown by the fact that it applied in the
Czech lands, with some amendments,
until 1950.

Joseph’s successor Leopold II had to
face pressure from the nobility and the
clergy to overturn his predecessor’s most
radical reforms. The estates requested the
issue of a new constitution to which they
themselves would contribute, as well as
demanding that all state acts were sub-
ject to the consent of the diet and, finally,
that each member of the diet could freely
make proposals. Leopold only partially

complied with these demands, for exam-
ple he renewed the provincial commit-
tees cancelled by Joseph; despite this we
can say that the provincial diet was awok-
en from a coma, although the request for
legislative initiative for the provincial
diet was never granted, with reference to
the provisions of the Renewed Constitu-
tion. Almost 60 years later, the Deduction
on Legal Continuity of the Constitutional
Rights and Freedoms of the Bohemian
Estates drafted by the Bohemian provin-
cial diet in 1847 and addressed to Emper-
or Ferdinand V followed on from these
demands. However, the monarch never
replied to the estates’ request for a share
in the country’s administration guaran-
teed, in their opinion, by the Renewed
Constitution.

The international situation in Europe
was fundamentally altered by the revolu-
tion breaking out in France, after which
there was almost twenty-five years of
constant war. Franz II, worried about the
loss of the title of emperor of the German
Empire as a consequence of Napoleon’s
military successes, gave the title up in
1806, after which the Holy Roman Empire
of the German Nation ceased to exist.
Franz retained an imperial title, however,
as two years earlier he had declared him-
self Austrian emperor. These steps defini-
tively broke the bond between the Czech
lands and the Roman-German Empire.
The Czech crown was again linked with
the German lands after the establishment
of a German grouping in 1815, into which
the emperor entered it as a part of his
“German Hereditary Lands.”
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némeckou ¥i8i. Do spojeni s némeckymi
zemémi se Ceskd koruna opét dostala po
vzniku némeckého spolku v roce 1815,
kam ji cisat piihlasil jako soucast svych
wdédi¢nych zemi némeckych®

V protikladu ke germaniza¢nim ten-
dencim za¢ina dochazet k formovani
moderniho ¢eského naroda, a to na zakla-
dé jazykového, nikoliv uz zemského prin-
cipu. Po skonéeni kulturni emancipace,
kdy se ¢esky jazyk prosadil jako Zivota-
schopny, se pak vznikly ¢esky narod zacal
hlasit i o podil na #izeni zemé a obnové
suverenity ¢eské statu.

Po porazce Napoleona v roce 1815 se
nad Evropou rozprostiela ochranna kti-
dla Svaté aliance, jejiz ¢lenové se zavazali
branit potradek v Evropé ptred revolué¢nim
hnutim. Strnulost politického uspoiadani
vSak nebrani ekonomickému rozmachu,

v jehoz dtisledku se bohatnouci sttedni
vrstva za¢ind hlasit o podil na ¥izeni
zemé. Hlavni oporou absolutistického
rezimu v Rakousku se tak stava policie,
kterd meéla uz v zdrodku potirat vSechny
revolu¢ni myslenky. Byla zavedena pied-
béznd cenzura, knihy francouzskych
autorti byly ddny na index a ob¢antim
byla bézné kontrolovana korespondence.
yPolicejnimu absolutismu® se daiilo drzet
spole¢nost na uzdé az do roku 1848, kdy
rezimem zatidsla vlna revoluci, ktera se
prohnala celou Evropou.

ROZHODUJE O VYSLANI 0ZBROJENYCH SIL CESKE REPUBLIKY MIMO UZEM[ CESKE REPUBLIKY A 0O POBYTU 0ZBROJENYCH SIL
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In opposition to the germanising
tendencies, the modern Czech nation
began to form, based on a language,
not regional principle. After the end of
cultural emancipation, when the Czech
language proved itself capable of life, the
emergent Czech nation started to demand
a share of the country’s management and
a renewal of the Czech state’s sovereignty.

After the defeat of Napoleon in 1815,
the protective wings of the Holy Alli-
ance spread themselves over Europe
and the members undertook to defend
the order in Europe from revolutionary
movements. The rigidity of the political
arrangement, however, did not prevent

an economic boom, as a consequence of
which an enriched middle class started
to demand a share of the country’s man-
agement. The main plank of the absolut-
ist regime in Austria was therefore the
police, which was to squash any revolu-
tionary ideas at the outset. Preliminary
censorship was introduced, books by
French authors were banned and citizens’
correspondence was regularly examined.
“Police absolutism” managed to curb
society until 1848, when the regime was
shaken by the wave of revolutions that
raced around Europe.
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Ustavni vyvoj v letech 1848-1989

LUKAS SLEHOFER

RAKOUSKA MONARCHIE

V roce 1848 bylo rakouské mocnaistvi
podobneé jako Fada dalsich evropskych
zemi zasazeno revolu¢nim hnutim,

v jehoz ¢ele stalo liberalni vzdélané més-
tanstvo domahajici se rozsiteni svych
prav. Jednim z hlavnich pozadavku revo-
lucionait bylo vydani konstituce neboli
astavy. PIné v duchu liberalnich mysle-
nek mél tento dokument zajistit rozdéleni
do té doby absolutni moci panovnika
mezi cisate a vladu, jakoZto reprezentanty
moci vykonné (exekutivni), parlament,
jakozto reprezentanta moci zdkonodarné
(legislativni) a samostatné soudy, jakoZto
reprezentanty moci soudni. Toto rozdé-
leni mélo podle vzdélaného obéanstva
zamezit zneuzivani moci, jak se tomu

v obdobi pied rokem 1848 ¢asto délo.
Zastanci zmén si od tstavy dale slibova-
li, ze zakotvi pravidelné volby, a umozni
tak politickou participaci Sirokym vrst-
vam obyvatelstva. Parlament, ktery by

se skladal prave z volbami delegovanych
zastupcti, mél v jejich predstavach hrat
dilezitou roli v celém politickém systému.
Mél omezovat moznou zvuli absolutniho
panovnika ¢i jim povérenych osob a zajis-

tit vzdélanym a bohatnoucim vrstvam
spole¢nosti podil na vykonu statni moci.
Pod tlakem udalosti byl panovnik
rakouské monarchie Ferdinand V. nucen
vydat vtibec prvni rakouskou tustavu. Byla
vydana 25. dubna 1848 a podle svého auto-
ra ministra vnitra Franze von Pillersdor-
fa byva také nazyvana jako Pillersdorfova
ustava. Vzhledem k tomu, Ze ustava byla
vydana panovnikem a nikoliv ptijata
astavodarnym shromdazdénim, mazeme
ji oznacit jako oktrojovanou neboli vnu-
cenou. Platnost tohoto dokumentu se
nevztahovala na izemi Uher a Lombard-
ska-Benatska. V ustavé byly zakotveny
nékteré zasady odpovidajici vyse uvede-
nym liberalnim pozadavktm. Zakonodar-
na moc méla byt svéiena dvoukomorové-
mu neboli bikameralnimu parlamentu,
ktery se nazyval #i§sky sném. Jednotlivé
komory se nazyvaly senat, v némz méli
zasedat predev$im cisafem jmenovani
zastupci velkostatkart (fakticky tak
meéla zasedat v senatu $lechta, vlastnici
nejvétsi mnozstvi pozemki), a posla-
necka snémovna, ktera méla byt volena
bohat$imi ob¢any. Ustava ponechévala
cisari zna¢né pravomoci, ovSem oproti

vvvvvv
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Constitutional Developments 1848-1989

/ LUKAS SLEHOFER

AUSTRIAN MONARCHY

The Austrian monarchy, the same as

a number of other European countries,
was affected by the revolutionary move-
ment led by liberal, educated burghers
claiming an expansion of their rights

in 1848. One of the revolutionaries’ main
demands was the issue of a constitution.
Fully in the spirit of liberal ideas, this
document was to ensure a division of
the then-absolute power of the monarch
between the emperor and the govern-
ment, as representatives of the executive
branch, parliament, as the representa-
tive of the legislative branch, and inde-
pendent courts, as representatives of the
judicial branch. This division should,
according to the educated citizenry, limit
the abuse of power, as often happened
before 1848. Supporters of the changes
thought that a constitution would set up
regular elections and thereby enable wide
sections of the population to participate
politically. Their idea was that parlia-
ment, which would comprise representa-
tives delegated by election, would play
an important role in the whole political
system. It was to limit possible arbitrari-

ness by an absolute monarch or persons
authorised thereby and ensure that

the educated and wealthier sections of
society shared in the exercise of govern-
ment power.

Under the pressure of events, the head
of the Austrian monarchy, Ferdinand V,
was forced to issue the very first Austrian
constitution. It was issued on 25 April
1848 and is usually called the Pillersdorf
Constitution, after its author, Minister of
the Interior Franz von Pillersdorf. As the
constitution was issued by the monarch
and not passed by a constitutive assem-
bly, we can call it an octroyed or imposed
constitution. The document did not apply
on the territory of Hungary or Lombardy-
Venetia. The constitution included several
principles corresponding to the afore-
mentioned liberal requirements. Legisla-
tive power was to be entrusted to a bicam-
eral parliament that was called the Reich-
stag. The chambers were called the sen-
ate, in which primarily representatives
of landowners appointed by the emperor
were to sit (basically the senate was to be
for the nobility, the owners of the largest
quantity of land), and the house of depu-
ties, which was to be elected by wealthier
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Vyhlagenf Ustavnosti v rakouské
monarchii. 16. bfezna 1848
(Narodni archiv, Sbirka

tisk(l 1848) / Declaration of
Constitutionality of the Austrian
Monarchy 15 March 1848
(National Archives, Collection of
Documents 1848)
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zdkonodarné se cisai' musel o svou moc
délit s parlamentem a v oblasti vykonné
s vladou. Dulezitym krokem sméfujicim
k moderni demokracii byla v ramci usta-
vy ptijata ob¢anska prava, napi. svoboda
tisku, svoboda nabozenska nebo pravo
na listovni tajemstvi. Spolu s ustavou byl
vydan volebni #ad. Ten byl ale piredevsim
radikalné naladénym revolucionartim
trnem v oku, protoze ani v nejmensim
nenaplnoval jejich liberalni piedstavy.
Pod dojmem revolu¢niho vi¥eni nakonec
doslo k jeho zméné formou dodate¢ného

ministerského vynosu, jenz vyrazné roz-
$itil mnozstvi lidi opravnénych volit, pii-
¢em?z ale zustala platna zdsada nepiimé
volby. Voli¢i oproti dnesku nevolili piimo
jednotlivé kandidaty, ale pouze volitele
a ti teprve poté volili poslance. Pillers-
dorfova ustava jako celek fakticky nikdy
neplatila, v jejim duchu v8ak byly prove-
deny volby do tistavodarného snému, kte-
ry podle mista jeho zaseddni nazyvame
jako kromérizsky.

Rissky sném zasedajici od ¢ervence
1848 mél jako svtij hlavni cil vypracovat
a schvalit novou ustavu, kterd by uz neby-
la vnucena. K tomuto tkolu piistoupil
zodpovédné a béhem svého osmimésiéni-
ho fungovéni se problematikou nové usta-
vy obsdhle zabyval. Podle dochovanych
navrhtt mél hlavni zdkonodarnou moc
ve staté mit rissky sném slozeny ze dvou
komor. Jejich slozeni ale mélo byt oproti
Pillersdorfové ustavé dost odligné. V par-
lamentu nemeéla fungovat zadnd komora
zastupujici 8lechtu. Ta diky obrovskym
pozemkovym majetktim piedevsim repre-
zentovala skupinu velkostatkaia. Zakono-
darci, mezi nimiz vynikli i dva z ¢eskych
poslanct Frantisek Palacky a Frantisek
Ladislav Rieger, vychazeli z predstavy, Ze
unitarni rakousky stat se zméni ve fede-
raci jednotlivych historickych zemi. Pra-
vé z tohoto divodu méla jednu komoru
risského snému tvorit komora zemi. V ni
by kazdou zemi habsburského soustati
zastupoval uréity pocet poslanct. V dru-
hé komote - snémovné lidu - pak mélo
zasedat t¥i sta Sedesat ptimo volenych
zakonodarcti. Volebni pravo méli ziskat
vSichni dospéli muzi, tzn. minimélné

OPRAVNENA ZADAT, ABY POSLANECKA SNEMOVNA SKONCILA PROJEDNAVANI VLADNIHO NAVRHU ZAKONA DO TRI MESICU
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USNESENIM NAVRH ZAKONA SCHVALI NEBO ZAMITNE NEBO VRATI POSLANECKE SNEMOVNE S POZMENOVACIMI NAVRHY ANE



citizens. The constitution left the emper-
or with marked powers, but limited them
in comparison with the earlier period.
In the legislative field, the emperor had
to share his power with parliament, and
in the executive field he had to share it
with the government. An important step
leading to modern democracy was the
acceptance of civil rights, such as free-
dom of the press, religious freedom or
the right to private correspondence, as
a part of the constitution. Election rules
were issued together with the constitu-
tion. They were an eyesore primarily for
radical-minded revolutionaries, because
they in no way met their liberal ideas.
Under pressure of revolutionary unrest,
they were finally amended in the form of
a supplementary ministerial decree that
significantly expanded the number of
people entitled to vote, although the prin-
ciple of indirect election remained valid.
In contrast to today, voters did not direct-
ly elect candidates, only electors, and they
then elected deputies. The Pillersdorf
Constitution as a whole never applied in
practice, although elections to a constitu-
ent assembly, called after the place where
it met, Kromé&iiz, were held in its spirit.
The Reichstag meeting from July 1848
had as its main aim the drafting and
approval of a new constitution that would
no longer be imposed. It approached this
task responsibly and, during its eight-
month lifetime, examined the question
of a new constitution extensively. Accord-
ing to surviving proposals, the Reichstag,
comprising two chambers, would have
the main legislative power. However, its

composition was quite different to that
in the Pillersdorf Constitution. There

was to be no chamber representing the
nobility in parliament. Thanks to its huge
land holdings, it primarily represented

a group of large landowners. The legisla-
tors, among whom two Czech deputies—
FrantiSek Palacky and Frantisek Ladislav
Rieger—stood out, based their work on
the idea that the unitary Austrian state
would change into a federation of the
various historical lands. For this reason,
one chamber of the Reichstag was to be

a chamber of the lands. A certain number
of deputies would represent each land in
the Habsburg empire there. In the second
chamber—the house of the people—there
were to be 360 directly elected legisla-
tors. All adult males, i.e. those who were
at least twenty-four, who lived perma-
nently in the Austrian monarchy were to
have the right to vote. In addition to this,
potential voters had to meet the condi-
tion that they paid at least 5 gulden a year
in taxes. We call this limitation census
suffrage, and it is based on the idea that
those that contribute to the operation of
society should share in its administra-
tion. The constitution also defined the
emperor’s powers. His power was still to
be derived from the will of the people,
not the will of God. Despite this provi-
sion, the head of state kept wide-ranging
rights. The constitutional legislators paid
special attention to the judicial branch
which, according to the constitution,

was to be independent of the legislature
and executive. A catalogue of civil rights
was to be attached to the constitution.
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¢tytiadvacetileti, trvale Zijici v rakouské
monarchii. Kromé toho museli poten-
cialni voli¢i jesté spltiovat podminku,

ze plati dané alespon pét zlatych roc¢né.
Toto omezeni nazyvame jako majetkovy
cenzus a vychazi z ideje, Ze na spraveé spo-
le¢nosti se maji podilet jen ti, ktei'i na jeji
chod ptispivaji. Ustava se dale zabyvala

i definici pravomoci cisaie. Jeho moc se
meéla nadale odvozovat z vile lidu a niko-
liv z viile bozi. Ptes toto ustanoveni byla
hlavé statu ponechana rozsahla prava.
Ustavodarci specialni pozornost vénovali
moci soudni, ktera podle konstituce méla
byt na legislativé i exekutivé nezavisla.

K ustaveé byl také pripojen katalog ob¢an-
skych prav. Celé usili se vSak nepodatilo
dotdhnout do konce, a projekt ustavniho
dokumentu tak ztstal pouze na papiie.
Novy cisat Franti$ek Josef L. se totiZ roz-
hodl sném na pocatku biezna 1849 roz-
pustit. Jedinym vysledkem snémovniho
snazeni, jenZ ztistal v platnosti, bylo zru-
Seni poddanstvi.

Soucasné s rozpusténim snému byl
publikovan text nové ustavy, podobné
jako v pripadé Pillersdorfovy ustavy se
jednalo o konstituci oktrojovanou. Nesla
nazev po svém hlavnim tvirci ministru
vnitra Franzi Stadionovi. Jeji text vycha-
zel z predstavy o jednotnosti statniho
uzemi habsburské monarchie, a proto
mél platit pro celé teritorium statu. Usta-
va davala velké pravomoci cisaii. Ten se
také podilel na moci zakonodarné, kterou
sdilel spole¢né s ¥i§skym snémem. Sném
se mél skladat ze dvou komor - komo-
ry zemi, tvoienou vzdy dvéma zastupci
za kazdou zemi Habsburské ¥ise a dale

zastupci nejvétsich platctt dani, a komory
lidu, jez byla volena majetnymi ob¢any,
pti¢emz hranice majetkového censu
(omezeni) byla v raznych zemich odlisna.
Ustava byla uz od svého vydani povazo-
vana za pouhy dhybny krok, kterym se
cisat snazil uklidnit obyvatelstvo zklama-
né rozpusténim kromérizského snému.
Vytku, Ze se jedna jen o pouhy ,fikovy
list“ absolutismu, si ustava definitivné
vydobyla na konci roku 1851, kdy byla jeji
platnost tzv. Silvestrovskymi patenty zru-
Sena. Rakousko se vratilo zpét k systému,
kdy veskerou moc ve staté t¥imal ve svych
rukach cisaf.

Nasledujici obdobi, nazyvané jako
obdobi neoabsolutismu, skonéilo v roce
1859. Rakouskd armada utrpéla zdrcujici
porazky ve valce s vojsky sjednocujici se
Italie, podporované Francii. Vojensky
debakl byl doprovazen kolapsem stat-
nich financi. Cisa¥ byl nucen svolat tzv.
tisskou radu, coz byl organ, v némz zase-
dali mimo jiné také bohati finan¢nici,
kteti mohli krachujicimu statu pomoci.
Na oplatku za svou pomoc ale pozado-
vali kontrolu statni moci, predevsim
v oblasti financi. Tim byla zapodata cesta
k iplnému obnoveni tstavnosti. Rigska
rada se pochopitelné nespokojila s pou-
hou kontrolou a schvalovanim rozpodétu
a cisaf byl nucen 20. ¥ijna 1860 vydat tzv.
Rijnovy diplom, slibujici navrat k ustav-
nosti a parlamentarismu. Nova ustava
méla podle diplomu zohledriovat tradice
jednotlivych zemi. P¥edstavitelé jednotli-
vych narodd monarchie si od toho slibo-
vali obnoveni pozice jednotlivych zemi,
zcela potla¢ené Stadionovou dstavou.
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The whole effort, however, could not be
completed and the project for a constitu-
tional document remained on paper, as
the new Emperor Franz Joseph I decided
to dissolve the assembly at the start of
March 1849. The only result of the assem-

bly’s efforts that remained in force was its
repeal of serfdom.

At the same time as the assembly was
dissolved, the text of a new constitution
was published. The same as the Pill-
ersdorf Constitution, it was an octroyed

Tak zvany Rijnovy diplom
Frantiska Josefa |., exemplar pro
Ceské kralovstvi, Viden. 20. fina
1860 [Narodnf archiv, Archiv
Ceské koruny) / The October
Diploma of Franz Joseph |, copy
of the Kingdom of Bohemia,
Vienna, 20 October 1860
[National Archives, Archives of
the Czech Crown)
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Predlozeny text nové tstavy se vSak
s piedstavami deklarovanymi Rijno-
vym diplomem rozchdzel. Ustavu tvorili
odptrci federalismu odmitajici vétsi
samostatnost jednotlivych zemi monar-
chie. Zajmy jednotlivych narodt rakous-
kého mocnarstvi nebyly naplnény, coz
u nich vyvolalo vlnu nevole. Nejdéle
patrné zasli Cesi, kteti se po marném boji
o zménu ducha ustavy nakonec rozhodli
pro jeji bojkotovani a po dobu dlouhych
Sestndcti let se odmitali uc¢astnit prace
v parlamentu.

Ustava ptijatd v inoru 1861 byva nazy-
vana jako Unorovéa nebo také Schmer-
lingova, podle ministra Antona von
Schmerlinga. Jednalo se opét o tistavu
oktrojovanou. Zajimavosti je, Ze nebyla
publikovana ve formé jednoho dokumen-
tu, jak jsme dnes zvykli, ale jeji jednotliva
ustanoveni byla publikovana ve formé
patentu doplnéného celou fadou ptiloh.
Zakonodarnou moc ziskal dvoukomorovy
parlament nazyvany jako Risska rada.
Tento organ se skladal ze dvou komor,
panské a poslanecké. V panské snémovné
méli pravo zasedat dospéli princové habs-
burské dynastie, vysoka $lechta a cirkevni
hodnostati. Cisai mél také pravo jmeno-
vat urcité zaslouzilé osobnosti jakozto
dozivotni ¢leny panské snémovny. Posla-
necka snémovna se méla schazet ve dvou
podobach - §irsi, kdy jeji ¢leny méli tvoiit
i zastupci Uher a Lombardie, a uzsi, ktera
tyto poslance nezahrnovala. Pro odpor
zastupcti vychodni ¢asti soustati se v 8irsi
podobé nakonec Rigska rada nikdy nese-
§la a fungovala pouze ve své uzsi podobé.
Poslanci, jejichZz mandat byl Sestilety,

nebyli do Rigské rady voleni piimo voli¢i,
ale prostrednictvim zemskych sném,
o jejichz fungovani bude pojednano na
zavér této kapitoly.

Dalsi zasah do vyvoje ustavnosti si
vynutila porazka rakouskych armad
v bitvé u Hradce Kralové v roce 1866.
V dtsledku vnitini nestability hledaly
politické §pi¢ky monarchie feseni umoz-
nujici dalsi existenci mnohonarodnostni
ri8e. Vysledkem jednani bylo tzv. rakous-
ko-uherské vyrovnani. Diky nému ziskaly
Uhry velmi silné postaveni. Mtizeme Fict,
Ze jednotné Rakouské cisaistvi se fakticky
rozdélilo na dva celky nazyvané Pied-
litavsko a Zalitavsko, pii¢emz spole¢na
obéma ¢astem statu ztstala sprava arma-
dy, financi a zahrani¢n{ politiky. Ostatni
zalezitosti byly spravovany oddélené. Ten-
to konstrukt zastitoval svou osobou cisat,
jakozto spole¢néa hlava obou ¢asti soustati.

Tyto zmény se pochopitelné promitly
ido zakladniho zdkona statu. V prosinci
1867 byla novelizovana Schmerlingova
ustava, kterd zavadéla zmény reflektujici
posuny ve staté. Uzsi ¥i$ska rada se stala
oficidlnim parlamentem Predlitavska
a formalné byla nazyvéana ,ti8skou radou
pro kralovstvi a zemé na ri$ské radé
zastoupené®, protoze poslanci se nebyli
schopni shodnout na oficidlnim nazvu
zapadni ¢asti statu. Terminy Predlitav-
sko a Zalitavsko byly pouze neformalni.
Vychodni ¢ast uzivala historicky nazev
Uhry, v zapadni ¢asti v8ak pro spory jed-
notlivych narodt nebylo mozné podobné
sjednocujici pojmenovani nalézt.

Diky novelizacim doslo k urc¢itym
dil¢im posuntm v oblasti kompetenci

NAVRHY NEJSOU PRI PROJEDNAVAN({ ZAMITNUTEHO NEBO VRACENEHO NAVRHU ZAKONA V POSLANECKE SNEMOVNE PRIPU!
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constitution. It was called after its main
drafter—the minister of the interior—
Franz Stadion. Its text was based on the
idea of the unity of the state territory of
the Hapsburg monarchy and was there-
fore to apply throughout its territory.
The constitution gave the emperor great
power. He had some legislative power,
which he shared with the imperial par-
liament. The parliament was to comprise
two chambers—a chamber of the lands,
comprising two representatives for each
land in the Hapsburg Empire, and also
representatives of the biggest taxpayers,
and also a chamber of the people, which
was to be elected by wealthy citizens,
although the census suffrage (limitation)
was different in the various lands. From
its issue, the constitution was regarded
as a diversionary step through which the
emperor tried to calm the population
disappointed by the dissolution of the
Kromériz assembly. The objection that

is was only a fig leaf for absolutism was
finally proved at the end of 1851, when it
was repealed by the New Year’s Eve pat-
ents. Austria returned to a system where
all power in the empire was wielded by
the emperor.

The subsequent period, called neoab-
solutism, ended in 1859. The Austrian
army suffered a devastating defeat in
the war with the forces unifying Italy,
supported by France. The military deba-
cle was accompanied by the collapse of
government finance. The emperor was
forced to convene the Reichsrat, a body
in which, in addition to others, rich
financiers who could help the failing

government sat. In return for this help,
however, they requested control of gov-
ernment power, primarily finances. This
started the journey to the full renewal

of constitutionality. The Reichsrat was
understandably not satisfied with mere
control and approval of the budget, and
the emperor was forced to issue the “Octo-
ber Diploma” on 20 October 1860 prom-
ising a return to constitutionality and
parliamentarianism. According to the
diploma, the new constitution was to take
into consideration the traditions of the
various lands. The representatives of the
monarchy’s various nations thought that
the positions of the various lands, quite
suppressed by the Stadion constitution,
would be renewed.

The text of the new constitution that
was submitted, however, differed from
the ideas declared in the October Diplo-
ma. The constitution was drafted by the
opponents of federalism, rejecting great-
er independence for the various countries
in the monarchy. The interests of the vari-
ous nations in the Austrian monarchy
were not satisfied, which caused a wave
of dissent. The Czechs evidently went the
furthest and, after a vain battle to change
the spirit of the constitution, in the end
they decided to boycott it and for 16 long
years refused to participate in parliamen-
tary work.

The constitution adopted in February
1861 was called the February or Schmer-
ling Constitution, after Minister Anton
von Schmerling. It was again an octroyed
constitution. It is interesting that it was
not published in the form of one docu-
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piedstaviteltt vykonné moci. Piedevsim jmenovana cisaiem a z tohoto aktu odvo-
byl ptijat zdkon o odpovédnosti ministrti,  zovala svoji legitimitu. Vzhledem k tomu

kteti prestali byt pouhymi panovnikovy-  je jasné, Ze nedisponovala stalou vétsinou
mi ufedniky, ale museli prisahat vérnost v parlamentu. Jednotlivé vlady ji ¢asto
ustavé a pti poruseni zdkona mohli byt nalézaly velmi tézce, fada dtlezitych

za své ¢iny stihani. Na druhou stranu je zdkonti byla prosazena diky vétsiné sesta-
treba Fici, Ze v Pedlitavsku neexistoval vené primo pro podporu daného zakona.
institut vyslovovani davéry vlade, ktery Jak jiz bylo zminéno, vladu mohl jme-
nam dnes piijde jako bézny. Vlada byla novat panovnik. Kromé toho mél ¥adu

Tak zvana Unorova
[Schmerlingova) Ustava,
vydana Frantiskem Josefem ., B |
rakouskym cisafem, exemplar
pro Ceské kralovstvi. Viden,
28. Unora 1881 (Narodnf
archiv, Archiv Ceské karuny) /

The February (Schmerling) rmst b i
Constitution, issued by Franz :
Joseph |, Austrian Emperar, Dl piion & i mglieiisi B Fradrm,
copy for the Kingdom of
Bohemia, Vienna, 26 February
1861 (National Archives,
Archives of the Czech Crown)
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ment, as we are used to today, but that
the various provisions were published

in the form of a patent, supplemented by
a whole number of annexes. A bicameral
parliament called the Reichsrat obtained
legislative power. The body comprised
two chambers, the Houses of Lords and
Deputies. Adult princes of the Hapsburg
dynasty, the high nobility and church
dignitaries were entitled to sit in the
House of Lords. The emperor also had the
right to name certain deserving persons
life members of the House of Lords. The
House of Deputies was to meet in two
forms—a wider one, where representa-
tives of Hungary and Lombardy were also
present, and a narrower one, which did
not include these deputies. Due to resist-
ance from representatives of the eastern
part of the empire, the Reichsrat never
met in the wider form and only operated
in its narrower form. Deputies, elected
for a six-year term, were not elected to
the Reichsrat directly by the voters, but
through provincial assemblies, which
will be discussed in the conclusion of
this chapter.

Another impulse for the develop-
ment of constitutionality was the defeat
of the Austrian armies at the Battle of
Koniggritz (Hradec Kralové) in 1866. As
a consequence of the internal instability,
political leaders in the monarchy looked
for a solution enabling the multi-national
empire to continue to exist. The talks
resulted in the Austro-Hungarian Com-
promise. Thanks to it, the Hungarians
obtained a very strong position. We can
say that in practice it divided the single

Austrian empire into two units, called
Cisleithania and Transleithania, where
the things that remained common to
both parts were the administration of the
army, finances and foreign policy. Other
matters were administered separately.
The person of the emperor, as the com-
mon head of both parts of the whole, was
the patron of this construct.

These changes were understandably
reflected in the empire’s fundamental law.
The Schmerling Constitution was amend-
ed in December 1967, to introduce chang-
es reflecting shifts in the state. The nar-
rower Reichsrat became the official par-
liament of Cisleithania and was formally
called the “Reichsrat for the Kingdoms
and Lands Represented in the Reichsrat,”
because deputies were unable to agree
on an official name for the western part.
The terms Cisleithania and Transleitha-
nia were only informal. The eastern part
used the historical name Hungary; in the
western part, however, due to the disputes
between the various nations a similar
unifying term could not be found.

Thanks to amendments, there were cer-
tain partial shifts in the powers of execu-
tive branch representatives. Primarily,
an act on responsibilities of ministers,
who stopped being mere officials of the
emperor and had to swear loyalty to the
constitution, was passed; if they breached
the law, they could be prosecuted for their
crimes. On the other hand, however, it
should be pointed out that in Cisleithania
there was no institution of a vote of confi-
dence in the government, as seems usual
today. The government was appointed by

Ol
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dalsich pravomoci. Celkové vzato, velmi
silné podporovaly jeho postaveni. Jednim
z nejdulezitéjsich privilegii byla moznost
vydavat v dobé mezi jednotlivymi zase-
danimi Risské rady zakonna naiizeni. Ta
sice musela byt dodate¢né schvalena, ale
cisai tak mohl vladé ulehdit situaci. Krom
toho davala prosincova ustava panovni-
kovi silné pravomoci v oblasti zahrani¢ni
politiky a armady a navazovala tak na
ustavu predchozi.

K dal$im apravam ustavniho systé-
mu doslo v roce 1873. Diivodem pro tyto
zmény byla snaha odblokovat parlament,
v némz bylo velmi tézké najit dostatek
poslanct hlasujicich pro vladni navrhy
zakont. Zakladni zménou bylo zavedeni
primého volebniho prava, tzn. Ze jed-
notlivi poslanci uz neméli byt nadale
voleni prostiednictvim zemskych sném,
ale ptimo voli¢i. VIada si piedstavova-
la, ze lidé si zvoli takové poslance, kteii
je budou v parlamentu reprezentovat
a nebudou zustavat v pasivni rezistenci
mimo parlament. P¥itomnost vétsiho
mnozstvi zastupitelti pak méla oteviit
prostor pro lepsi hledani vétsiny. Toto
opatteni smétovalo predevsim k Cechéim.
Predpoklad ovSem nevysel. I piimo voli¢i
zvoleni ¢esti poslanci nadéle ztstavali
v pasivni rezistenci. Jeji konec v ¢eské
politice p¥inesl az nastup nové generace
politikt. Tito se sdruzili v Narodni strané
svobodomyslné znamé jako mladocesi.

Volebni pravo bylo po zménach v roce
1873 piimé, ale nikoliv rovné. Obc¢ané
byli podle vyse majetku a dani, které
platili, rozdéleni do skupin nazyvanych
kurie. Kurie byly ¢éty¥i - velkostatkarska,

obchodnich a primyslovych komor, mést-
skych a pramyslovych center a venkov-
skych obci. V téchto kuriich pak ob¢ané
hlasovali. Mluvime-li o tom, Ze volebni
pravo nebylo rovné, znamena to, ze hlasy
jednotlivych voli¢t mély riznou vahu.

V praxi se to projevilo tim, Ze ke zvoleni
poslance v prvni kurii stacilo 59 hlast,
zatimco ve ¢tvrté kurii jich bylo tieba
8400. Volit mohli tedy jen ti, kteti platili
relativné vysoké dané a krom toho nezili
z denni nebo tydenni mzdy. Zaroven byla
moznost volby vylu¢né muzskou zale-
Zitosti.

Tento systém byl pochopitelné velmi
diskriminaéni vi¢i nékterym naro-
dtim zijicim v Pfedlitavsku. Mimo jiné
na né&j doplaceli také etni¢ti Cesi, kteti
tvorili v ¢eskych zemich chudsi ¢4st oby-
vatelstva, a propor¢né tak volili méné
poslanct, nez by jim vzhledem k jejich
celkovému poé¢tu nélezelo. Cesti politicti
reprezentanti se pochopitelné snazili
tento stav zvratit. Jednim z dil¢ich uspé-
chti byla tzv. Taafeho volebni reforma,
pojmenovand po jednom z nejvyznamnéj-
$ich rakouskych politik@i druhé poloviny
19. stoleti Eduardu Taafem. V ramci této
reformy doslo k sniZzeni vyse placenych
dani potiebnych k umoznéni volby
z deseti na pét zlatych.

Ptes tuto upravu ale mohlo volit v Pied-
litavsku pouze asi sedm procent obyva-
tel. To pochopitelné vyvolavalo zna¢né
volani po zméné. Vyznamnd obména
volebniho systému byla zavedena v roce
1896, kdy vlada polského slechtice Kazi-
mira Badeniho prosadila reformu pozdéji
nazyvanou po tomto ministerském pied-
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the emperor and derived its legitimacy
from this act. With this in mind, it is clear
that the government did not have a con-
stant majority in parliament. The various
governments often obtained it with great
difficulty; a number of important acts
were pushed through thanks to a majority
assembled directly to support an act.

As already mentioned, the monarch
could appoint the government. In addi-
tion, he had a number of other powers.
Overall, they supported his position
very strongly. One of the most important
privileges was the option of promulgating
statutory orders between meetings of the
Reichsrat. They may have needed subse-
quent approval, but the emperor could
make things easier for the government. In
addition to this, the December Constitu-
tion, following on from the previous con-
stitution, gave the monarch strong powers
in the field of foreign policy and the army.

Further alterations to the constitution-
al system occurred in 1873. The reason for
the changes was an attempt to unblock
parliament, in which it was very hard
to find enough deputies voting for gov-
ernment bills. The fundamental change
was the introduction of direct elections,
i.e. the various deputies were no longer
elected through provincial assemblies,
but directly by the voters. The govern-
ment thought that the people would elect
deputies that would represent them in
parliament and would not remain in pas-
sive resistance outside it. The presence of
a larger quantity of representatives was to
open up room for finding a majority more
easily. This measure was primarily direct-

ed at Bohemia. However, this did not work
out. Even Czech deputies directly elected
by the voters remained in passive resist-
ance. This was ended in Czech politics by
the rise of a new generation of politicians.
They grouped together in the National
Liberal Party, known as the young Czechs.

After the changes in 1873, elections
were direct, but suffrage was not equal.
Citizens were divided into groups, called
curia, depending on the amount of their
assets and the taxes they paid. There were
four curia—large landowners, chambers
of commerce and industry, urban and
industrial centres and country munici-
palities. Citizens voted in these curia.
When we say that suffrage was not equal,
this means that different voters’ votes had
different weights. In practice this meant
that for a deputy to be elected in the first
curia he needed 59 votes, whereas in the
fourth curia he needed, for example,
8,400. Only those that paid relatively high
taxes and, in addition, did not live on
a daily or weekly wage could vote then.

In addition, voting was solely a male
preserve.

This system was understandably very
discriminatory against some nations liv-
ing in Cisleithania. Ethnic Czechs were
one group that was hurt by this, as in the
Czech lands they formed the poorer part
of the population and therefore elected
proportionally less deputies than they
would otherwise have done given their
total number. Czech political representa-
tives understandably tried to overturn
this state. One of the partial successes
was the Taaffe election reform, called
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sedovi. K existujicim ¢tyfem kuriim byla
zavedena pata, zvana vieobecnd. Volit

v ni mohli v§ichni obyvatelé muzského
pohlavi ve véku minimalné ¢tytriadvacet
let, bez omezeni majetkem nebo vysi pla-
cenych dani.

Badeniho volebni reforma se ale uka-
zala jako nedostate¢na. Jednak neuspo-
kojila jednotlivé narody, které se citily
diskriminovany bohat$imi narody, a také
neuspokojila nové vzniklé masové poli-
tické strany, jez dobte védély, ze kuridlni
systém nahrava stranam elit. Po velkych
demonstracich, které vyvrcholily v roce
1905, doslo koneéneé ke shodé, Ze v Piredli-
tavsku bude zavedeno vieobecné volebni
pravo. Od jeho zavedeni si ¢ast vrchol-
nych politiki slibovala také odblokovani
Risské rady, fungujici, kulantné fe¢eno,
velmi komplikované. Jednani byla ¢asto
po mnoho dni blokovana tzv. obstruk-
cemi, kdy si jednotlivi poslanci ve snaze
zamezit pFijeti uréitého zakona brali
slovo a po dlouhé hodiny fe¢nili. Kdyz
jim dosly argumenty, poustéli se tieba
do piedéitani romant nebo telefonnich
seznamu. Jejich cilem bylo hlavné co nej-
déle mluvit a zamezit tak debaté a hlaso-
vani o zdkoné.

Vseobecné volebni pravo bylo zavede-
no v roce 1907. Teto reforma byva nékdy
nazyvana jako Beckova, podle jména
premiéra Maxe Becka. Umoznovala volit
vem muzim star$im ¢tyiiadvaceti let bez
majetkovych omezeni. Kurie tak byly pro
volby do Rigské rady zruseny, misto toho
byl zaveden princip ,,jeden ¢lovék ma
jeden hlas® Volebni systém byl vét§inovy,
tzn. Ze Predlitavsko bylo rozdéleno na jed-

nomandéatové volebni obvody, ve kterych
se utkavali o voli¢skou piizen jednotlivi
kandidati. Pokud neziskal v prvnim kole
néktery z kandidatd padesat procent plus
jeden hlas, konalo se druhé kolo volby,

do néhoz postoupili jen dva nejaspésnéjsi
kandidati. Jednalo se v zasadé o systém
fungujici dnes pti volbach do Senatu Par-
lamentu Ceské republiky.

Volebni reforma obyvatelstvo uvitalo,
ale je nutno Fict, Ze obstrukce z parla-
mentu neodstranila. Také nebyla dtsled-
né odstranéna nerovnost mezi narody.
Pro zvoleni poslance némecké narodnosti
stacilo ¢tyticet tisic hlasi, zatimco pro
zvoleni rusinského poslance bylo treba
sto tisic hlast. Pfesto parlament fungo-
val, a to az do vypuknuti prvni svétové
valky v roce 1914. Tehdy byla jeho ¢innost
v dtisledku udalosti pozastavena.

CESTA KE VZNIKU SAMODSTATNEHO
CESKOSLOVENSKA

V pribéhu prvni svétové valky doslo

k radikalnimu obratu ¢eské politiky.
Zatimco pied vypuknutim tohoto ohrom-
ného konfliktu by si maloktery ¢esky
politik dokazal predstavit samostatnou
statni existenci, na jejim konci podpo-
rovala myslenku samostatnosti repre-
zentativni vét§ina ¢eské politiky. K dtile-
zitym kroktm doslo na domaci ptdé

iv zahranici.

V zahrani¢i byl hybatelem udalosti na
cesté k samostatnosti piedevsim politizu-
jici intelektudl Tom&s G. Masaryk. V roce
1915 se mu podatilo zalozit Cesky komitét
zahrani¢ni, pozdéji preménény na Cesko-
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after one of the most important Aus-
trian politicians of the second half of the
19'h century. As a part of the reform the
amount of taxes paid needed to get the
vote was reduced from 10 to 5 gulden.
Despite this reform, only about 7% of
the population could vote in Cisleithania.
This understandably led to marked calls
for a change. A significant change to the
electoral system was introduced in 1896,
when the government of the Polish noble
Kazimir Badeni pushed through a reform
later called after the prime minister.
In addition to the four existing curias,
a fifth, called the universal curia, was
introduced. All male residents of 24 years
of age or older could vote in it, without
a limitation using property or taxes paid.
Badeni’s reform proved to be insuffi-
cient. On the one hand it did not satisfy
the various nations, who felt discriminat-
ed against by their richer counterparts,
and on the other it did not satisfy the
newly emergent mass political parties,
which knew well that the curial system
favoured the elite. After the large dem-
onstrations that climaxed in 1905, there
was finally an agreement that universal
suffrage would be introduced in Cis-
leithania. Some leading politicians hoped
its introduction would also unblock the
Reichsrat, whose functioning was, to put
it mildly, very complicated. Negotiations
were often blocked for days by obstruc-
tions, when various deputies, in an
attempt to prevent the passing of a cer-
tain bill, filibustered it. When they ran

ries. Their aim was, in particular, to talk
as long as possible and therefore prevent
debate and a vote on the bill.

Universal suffrage was introduced in
1907. This reform was called the Beck
reform, after Prime Minister Max Beck.
It enabled all men over 24 to vote with-
out any asset restrictions. The curia
were therefore dissolved for elections to
the Reichsrat, and the principle of “one
man one vote” was introduced instead of
them. The system was first past the post,
i.e. Cisleithania was divided into single
constituencies in which individual can-
didates competed for voters’ favour. If no
candidate obtained 50% + one vote in the
first round, there was a second round of
the election to which only the two most
successful candidates progressed. It was
basically the system that is used today in
elections to the Senate of the Parliament
of the Czech Republic.

The electoral reform was welcomed by
the public, but, it should be pointed out,
did not stop the obstructions in parlia-
ment. The inequality between nations
was also not dealt with thoroughly. 40,000
votes was enough to elect a German dep-
uty, whereas 100,000 votes were needed to
elect a Rusyn deputy. Parliament worked
despite this, until the outbreak of World
War I in 1914. Its activities were then sus-
pended, as a consequence of events.

ROAD TO ESTABLISHMENT
OF INDEPENDENT CZECHOSLOVAKIA

out of arguments, they started, for exam-  There was a radical turnaround in Czech
ple, reading novels or telephone directo- politics during World War I. Whereas
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slovenskou narodni radu. Tento organ, ve
kterém s Masarykem spolupracovali pie-
devs§im Edvard Bene$ a Milan R. Stefanik,
se snazil kontaktovat dohodové politiky

a presvédcit je o podpoie ¢eské, respek-
tive ¢eskoslovenské véci. Ukol to byl
nesnadny a vysledek dlouho visel na vlas-
ku. K definitivnimu zlomu doslo aZ v pru-
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béhu roku 1918, kdy i neoblomni zastanci
zachovani Rakouska-Uherska z fad doho-
dovych politikt vidéli, Ze tento stat je ve
vleku némecké politiky, a jeho zachovani
tak ztraci smysl. Ceskoslovenska narodni
rada pak byla postupné uznana jednotli-
vymi mocnostmi Dohody za prozatimni
vladu. Masaryk se za této situace pokusil
proklamovat zasady, na nichz by mél byt
budouci stat vystavén. Tento dokument
vesel do historie jako Washingtonska
deklarace. Masaryk jej formuloval jako
preambuli budouci tstavy, coz ale pozdé&ji
nebylo piijato.

Podobné jako v zahrani¢i se musela
prosadit idea samostatnosti i v ¢eskych
zemich. V. domacim prostiedi vznikly dva
hlavni organy majici za tkol koordinovat
rozt¥isténou ¢eskou politiku, a to Cesky
svaz a Narodni vybor. Patrné nejdtlezi-
téj$im dokumentem domaci politiky byla
tzv. Trikralova deklarace, piijata 6. ledna
1918, kde byl vyhlasen pozadavek ¢eské
politiky na uznani prava na sebeurcéeni
narodua v rdmci Rakouska-Uherska. Jako
hlavni organ domaci politiky se v zavé-
re¢né fazi valky profiloval Narodni vybor,
koordinujici vétsinu akei vedoucich
k samostatnosti.

USTAVNI VYVOJ 1918-1938

Prvotni upravu ustavnich pomért po
vzniku samostatného Ceskoslovenska
prinesl prvni zakon nové vzniklého statu,
jehoz autorem byl jeden z ,muza 28. ¥ijna®
pravnik Alois Rasin. Zakon vyhlasoval
vznik samostatného statu, pticemz roz-
hodnuti o jeho budouci formé ponechaval

KTERY ZISKAL NEJVYSSI POCET HLASU V SENATU. JE-LI VICE KANDIDATU, KTERI ZISKALI STEJNY NEJVYSS(I POCET HLASU
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before the outbreak of this huge conflict
very few Czech politicians could imagine
a separate existence, at the end of it a rep-
resentative majority in Czech politics sup-
ported the idea of independence. Impor-
tant steps occurred at home and abroad.

The politicised intellectual Tomas G.
Masaryk was the prime mover behind
events on the road to independence
abroad. In 1915 he managed to establish
the Czech Foreign Committee, which was
later renamed the Czechoslovak National
Council. The body, in which Masaryk
primarily worked with Edvard Benes and
Milan R. Stefanik, tried to contact entente
politicians and convince them to support
the Czech or Czechoslovak cause. It was
a difficult task and long hung in the bal-
ance. The definite breakthrough occurred
in 1918, when even the unwavering sup-
porters of sustaining Austria-Hungary
among entente politicians could see that
the empire was in thrall to German poli-
cy and sustaining it was ceasing to make
sense. The Czechoslovak National Council
was then progressively recognised by
the various Entente powers as the pro-
visional government. In this situation,
Masaryk tried to proclaim the principles
on which the future country was to be
built. This document entered history as
the Washington Declaration. Masaryk
formulated it as the preamble to a future
constitution, which was, however, not
adopted later.

The same as in other countries, he
had to promote the idea of independ-
ence in the Czech lands. Two main bod-
ies whose task was to coordinate the

fractured Czech policy, the Czech Union
and the National Committee, arose in
the domestic environment. Evidently the
most important document in domestic
politics was the Twelfth Night Declara-
tion, adopted on 6 January 1918, when the
Czech policy of requesting the recogni-
tion of the right to national self-determi-
nation as a part of Austria-Hungary was
announced. The National Committee,
which coordinated most events directed
towards independence, was the main
body in domestic politics in the conclud-
ing stages of the war.

FIRST REPUBLIC

The initial establishment of constitu-
tional relations after the formation of
an independent Czechoslovakia was
contained in the first act of the newly
established country and its author was
one of the “men of 28 October,” the lawyer
Alois Rasin. The act announced the estab-
lishment of an independent country,
although it left the decision on its future
form to the National Assembly. Accord-
ing to the act, the National Committee, as
a revolutionary body, wielded all power.
An important provision was the declara-
tion that previously passed Austro-Hun-
garian acts remained valid, which was to
prevent possible chaos.

After the return of some domestic
political representatives from a meet-
ing with exile representatives in Geneva,
a provisional constitution was passed on
13 November 1918. The provisional con-
stitution reflected the ideas discussed

Washingtonska deklarace

7z roku 1918. Sestd strana
koncepfu, autograf Tomase
Garrigua Masaryka. (Masaryk(v
Ustav a Archiv Akademie

véd Ceské republiky) / The 1918
Washington Declaration. Page
six of the draff, Tomas Garrigue
Masaryk's autograph. (Masaryk
Institute and Archives of the
Academy of Sciences of the
Czech Republic)

V POSLANECKE SNEMOVNE, NEBO VICE KANDIDATU, KTERI ZISKALI STEJNY NEJVYSSI POCET HLASU V SENATU, SECTOU SE
OCET HLASU. ZVOLEN JE KANDIDAT, KTERY ZISKAL NADPOLOVICNI VETSINU HLASU PRITOMNYCH POSLANCU | NADPOLOVICN(
STRNACTI DNU TRETI KOLO VOLBY, V NEMZ JE ZVOLEN TEN Z KANDIDATU DRUHEHO KOLA, KTERY ZISKAL NADPOLOVICNI



5 npen' gwemanfeife ELEe

F i i’ J. sewlia e w T . 2
ot b0 M vede Ridene

Prvni zakon Ceskoslovenské
republiky ze dne 28. fijna

1918, prohlaseni nasf statni
samastatnosti, originalni
koncept psany rukou Dr. Aloise
Rasina, s podpisy ¢lend
Néarodniho vyboru. [Archiv
Narodniho muzea) / First Act of
the Czechaoslovak Republic on
28 October 1918, declaration
of our independence, original
concept handwriffen by

Dr. Rasin with signatfures of
the members of the National
Committee. (Archives of the
National Museum)
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na Narodnim shromazdéni. Podle této
normy t¥imal ve svych rukach veskerou
moc Narodni vybor, jakoZto revolu¢ni
organ. Dulezitym ustanovenim bylo pro-
hlaSeni, Zze dosavadni rakouské a uherské
zdkony ztstavaji v platnosti, ¢imz se mélo
zabranit moznému chaosu.

Po navratu ¢asti piedstavitelt domaci
politické reprezentace z jednani s ptred-
staviteli exilu v Zenevé doslo 13. listopadu
1918 k ptijeti prozatimni ustavy. V pro-
zatimni ustavé se odrazily predstavy
projednané na spole¢nych poradach
domacich a zahrani¢nich politickych
reprezentantti. Z doposud fungujiciho
Narodniho vyboru vzniklo jeho ¢asteé-
nym doplnénim o dalsi ¢leny Narodni

shromazdéni, nékdy také oznatované
jako Revolu¢ni narodni shromazdéni.
Parlament tak nevznikl klasickou cestou
z voleb, ale byl vytvoien jmenovanim jed-
notlivych poslanct predsednictvy poli-
tickych stran. Strany pak urcovaly pocty
poslanct proporéné podle vysledkt voleb
z roku 1911, pri¢em?z ¢ast kiesel byla vycle-
néna pro zastupce Slovenska. Jednokomo-
rové Narodni shromazdéni meélo rozsahlé
pravomoci, jez byly v kontrastu s relativné
malymi pravomocemi hlavy statu, prezi-
denta, voleného plénem Narodniho shro-
mazdéni. Podobné jako prezident byla na
zaseddni Narodniho shromazdéni volena
i vlada, skladajici se ze sedmnécti ¢lent.
Jednalo se o historicky unikat zptisobeny
jisté také tim, ze predpokladany a nasled-
né zvoleny prezident Tomas G. Masaryk
jesté nebyl v listopadu 1918 na tizemi vzni-
kajici Ceskoslovenské republiky. V pozdgj-
$i historii se uz tato situace nikdy neopa-
kovala a vlada byla pozdéji vidy jmeno-
vana prezidentem. Vlada byla odpovédna
Narodnimu shromazdéni, které ji mohlo
vyjadiit prostou vétsinou nedavéru.

Noveé zvoleny prezident, jimz se stal
jednomyslnym rozhodnutim Tomas
G. Masaryk, jak jiz bylo zminéno, byl
svymi pravomocemi zklaman. Patrné
na jeho natlak tak doslo na jaie 1919 ke
dvéma novelizacim prozatimni ustavy,
jez podstatné rozsiiily pravomoci hlavy
statu. Jednalo se piredevsim o pravomoc
jmenovat a odvolavat vladu. Pies uvedené
upravy bylo ale jasné, ze prozatimni tsta-
va je provizoriem a nové vznikly stat bude
potiebovat co nejdiive definitivni a pro-
pracovanou ustavu.



at the joint meetings of domestic and
foreign political representatives. The
then-current National Committee was
supplemented with additional members
and became the National Assembly, some-
times called the Revolutionary National
Assembly. The parliament therefore did
not come into being in the classical way
following elections, but was created by
the appointment of individual deputies
by political parties’ leaderships. The par-
ties determined the numbers of deputies
proportionately based on the election
results of 1911, although some of the seats
were set aside for Slovak representatives.
The unicameral National Assembly had
wide-ranging powers, which were in
contrast to the relatively small powers
of the head of state, the president, who
was elected by a plenum of the National
Assembly. In a manner similar to the
president, the cabinet, comprising 17
members, was elected at a meeting of the
National Assembly. It was a unique event
in history certainly caused partially by
the fact that the expected and subse-
quently elected president Tomas G. Masa-
ryk was not on the territory of the emerg-
ing Czechoslovak Republic in November
1918. This situation was not repeated in
later history and the government was
later always appointed by the president.
The government reported to the National
Assembly, which could pass a vote of no
confidence in it by a simple majority.

The newly elected president, Tomas
G. Masaryk by a unanimous decision, as
already mentioned, was disappointed
with his powers. Evidently due to pres-
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sure from him, there were two amend-
ments to the provisional constitution
in the spring of 1919 that significantly
expanded the head of state’s powers. They
were primarily the power to appoint
and dismiss the government. Despite the
alterations, it was, however, clear that the
provisional constitution was temporary
and the newly emergent county would
need a definitive, well-designed constitu-
tion as soon as possible.

In the end, the Constitution of the
Czechoslovak Republic was accepted

Navrh ustavniho zakona

13. listopadu 1918 [Narodni
archiv, Prezidium ministerske
- rady) / Constitutional Bill (Bill
on Provisional Constitution).
13 November 1918 (National
Archives, Presidium of the
Council of Ministers]
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(z&kona o prozatimni Ustave).
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Zakon ¢. 121 ze dne 28. Unora
1920, kferym se uvozuie
Ustavn( listina Ceskoslovenské
republiky — prebal se statnim
znakem a text prezidentského
slibu. [Archivni kulturni pamétka
¢. bB, Archiv Poslanecke
snémaovny)
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Ustavni listina Ceskoslovenské republi-
ky byla nakonec piijata po mnohahodino-
vém jedndni 29. inora 1920. Ceskosloven-
sko se mélo na jejim zakladé stat demo-
kratickou republikou, kde zdrojem veske-
ré moci ve staté byl lid. Moc zakonodarna
byla svéfena Narodnimu shromazdéni,
které se skladalo ze dvou komor. Vétsi pra-
vomoci méla poslanecka snémovna tvote-
nd t¥emi sty zdkonodarci, jejichz funkéni
obdobi bylo Sest let. Méné pravomoci pak

ziskala druhd komora Narodniho shro-
mazdéni, nazyvand Senat. Tuto komoru
tvotilo sto padesat sendtort volenych na
osm let. Obé komory byly voleny pomeér-
nym volebnim systémem, byt s rozdilnym
poctem volebnich krajt. Senat nikdy
neslouzil celé volebni obdobi. Vzdy pii
volbéach do poslanecké snémovny byl také
rozpustén s argumentem, Ze jeho slozeni
neodpovida naladam voli¢stva. Propor¢-
né stejné politické slozeni obou komor

SVEHO URADU DO RUKOU PREDSEDY POSLANECKE SNEMOVNY. CLANEK 62 PREZIDENT REPUBLIKY A} JMENUJE A 0DVOL
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after a many-hour session on 29 February
1920. Based on it, Czechoslovakia was to
become a democratic republic, where the
source of all power in the country was
the people. Legislative power was entrust-
ed to the National Assembly, which com-
prised two chambers. The Chamber of
Deputies, comprising three hundred leg-
islators whose term of office was 6 years,
had greater powers. The second chamber
of the National Assembly, called the Sen-

AVA PREDSEDU A DALSI CLENY VLADY A PRIJIMA JEJICH DEMISI,

ate, had fewer powers. The chamber com-
prised 150 senators elected for 8 years.
Both chambers were elected by propor-
tional representation, albeit with a differ-
ent number of constituencies. The Senate
never served for a whole term. It was
always dissolved during elections to the
Chamber of Deputies with the argument
that its composition did not correspond
to the voters’ moods. The proportionately
identical political composition of both

ODVOLAVA VLADU A PRIJIMA JEJI DEMISI,

Act No. 121 dated 29 February
1920, intfroducing the Consti-
fution of the Czechaoslovak
Republic — jacket with national
emblem and fext of presidential
oath (Archive Cultural Relic

No. 66, Archives of the
Chamber of Deputies)
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Noveé zvoleny ¢eskaslovensky
prezident Tomas Garrigue
Masaryk a ministersky predseda
Antonin Svehla odjzdgji od
budovy parlamentu po volbé
prezidenta 27. kvetna 1927.
[CTK 27.5.1927) / Newly
elected Czechoslavak President
Tomas Garrigue Masaryk

and Prime Minister Anfonin
Svehla leave the parliament
building after the election of
the president on 27 May 1927
[Czech News Agency, 27 May
1927)

pak jesté vice degradovalo ulohu Senatu,
hrajiciho v celém politickém systému jen
velmi malou roli a fakticky slouziciho
jako odkladisté vyslouzilych politiki.

V dobé, kdy Narodni shromazdéni nezase-
dalo, fungoval Staly vybor, coz byl organ
tvoreny Sestnacti poslanci a osmi sena-
tory. Ten mohl ptijimat ,neodkladna®
opatteni s moci zakona, jez ale musela byt
zpétné schvalena na zaseddni Narodniho
shromézdéni. Dtlezitym prvkem celého
systému bylo, Ze neexistovala uzaviraci
klauzule omezujici vstup malych stran do
parlamentu. Diky tomu se do poslanec-
kych lavic probojovavalo i velké mnozstvi
vyloZené marginalnich stran. Tyto strany
z velké ¢asti reprezentovaly protistatné
naladéné volice. Vyrazné to pak stézovalo
sestavovani vladnich koalic. Na druhou

stranu bylo velkou vyhodou ptijeti libe-
ralnich volebnich zakont. Volebni pravo
bylo obecné, tajné, rovné a piimé. Voleb-
niho prava se koneéné dockaly i Zeny, a to
jeste pred prijetim Ustavni listiny.

Moc vykonna se délila mezi vladu
a prezidenta. Vlada byla jmenovana pre-
zidentem, politicky vSak byla odpovédna
parlamentu, konkrétné poslanecké sné-
movneé. Ta vladé vyjadiovala davéru a také
ji na ndvrh minimalné stovky poslanct
mohla vyslovit nedtivéru, coz se viak
nikdy v obdobi platnosti istavy nestalo.
Vlada se usnasela ve sboru a méla jako
celek pravo legislativni iniciativy, tzn. Ze
mohla navrhovat parlamentu zakony ke
schvaleni. V ptipadé, Ze by Narodni shro-
mazdéni neschvalilo predlohu vladniho
zdkona, mohla vlada ptistoupit k vyhla-
Seni v8eobecného referenda o této normé,
k ¢emuz se v8ak v obdobi prvni republiky
nikdy neuchylila. Vzhledem k jiz zminéné
neexistenci uzaviraci klauzule branici
vstupu malych stran do parlamentu je
jasné, ze v8echny ¢eskoslovenské vlady
byly nutné koali¢ni. V drtivé vét§iné se
jednalo o vlady tzv. siroké koalice, kdy se
na vladach podilely vSechny strany ochot-
né podporovat Ceskoslovenskou republi-
ku v jeji demokratické podobé. Vzhledem
k existenci nékterych nacionalné nebo
socialné vyhranénych stran se jednalo
hlavné ve 30. letech 20. stoleti o stale vétsi
problém. Z tohoto faktu pak pramenilo
jisté zakonzervovani celého politickeé-
ho systému, kdy prakticky nedochazelo
v demokraciich k obvyklému st¥idani
levice a pravice. Jednotlivé posty ve vladé
si narokovaly stale stejné politické strany,

A BYLO-LI ZAHAJENO, ABY SE V NEM NEPOKRACOVALO, A ZAHLAZUJE ODSOUZENI, H) MA PRAVO VRATIT PARLAMENTU
NEJVYSSIHO KONTROLNIHO URADU, K] JMENUJE CLENY BANKOVNI RADY CESKE NARODN[ BANKY, L) VYHLASUJE REFEREN
ZASTUPUJE STAT NAVENEK, B] SUEDNAVA A RATIFIKUJE MEZINARODNI SMLOUVY; SJEDNAVANI MEZINARODNICH SMLUV MU.



chambers even further degraded the Sen-
ate, which played only a very small role in
the whole political system and in practice
served as a rest home for superannuated
politicians. When the National Assembly
was not in session, a Permanent Commit-
tee, a body comprising 16 deputies and 8
senators, operated. It could take “urgent”
measures with the power of an act, but
they had to be retrogressively approved
at a meeting the National Assembly. An
important element of the whole system
was that there was no clause limiting
the entry of small parties into parlia-
ment. Thanks to this, a large quantity of
very marginal parties won seats. A large
part of these parties represented voters
with anti-government moods. This made
assembling government coalitions mark-
edly difficult. On the other hand, the
passage of liberal voting acts was a big
advantage. Suffrage was universal and
equal, the ballot was secret and elections
direct. Women got the right to vote, even
before the Constitution was passed.
Executive power was divided between
the government and the president. The
government was appointed by the presi-
dent, but was politically responsible to
parliament, specifically the Chamber of
Deputies. It passed a vote of confidence
in the government and, following a pro-
posal by at least a hundred deputies,
could also pass a vote of no confidence,
which, however, never happened while
the constitution was valid. The govern-
ment passed resolutions in cabinet and
as a whole had the right of legislative
initiative, i.e. it could propose to parlia-

ment bills for passage. In the event that
the National Assembly did not approve
a government bill, the government could
announce a general referendum on the
bill, which, however, it never did dur-
ing the first republic. With regard to
the above-mentioned non-existence of
a closure clause preventing the entry of
small parties to parliament, it is clear
that all Czechoslovak governments had to
be coalitions. The vast majority of them
were governments of a broad coalition,
where all parties willing to support the
Czechoslovak Republic in its democratic
form contributed to cabinets. With regard
to the existence of some nationally or
socially defined parties, this was a greater
and greater problem in the 1930s. This
fact led to the conservation of the whole
political system, where there was practi-
cally none of the alternation between the
left and right usual in democracies. The
same political parties claimed various
posts in the government, which brought
with it the problems of corruption and
political clientelism. In addition, in the
1920s an extra-constitutional body with
a large influence, called the Five, arose
to find a political compromise. It com-
prised representatives of the five strong-
est systemic political parties. Its activities
were renewed in the 1930s in the form of
the Eight.

The president was the head of state.
He was elected at a joint session of both
chambers of parliament, for a term of
seven years. The constitution stated that
a citizen could be elected no more than
twice in a row with the exception of the
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coz s sebou piinaselo problémy korupce
a politického klientelismu. Zaroven pro
nalezeni politického kompromisu vznikl
ve 20. letech 20. stoleti mimoustavni organ
s velkym vlivem nazyvany Pétka, tvofeny
zastupci péti nejsilnéjsich systémovych
politickych stran. Ve 30. letech pak obno-
vil svoji ¢innost v podobé tzv. Osmicky.
Prezident byl hlavou statu. Byl volen
na spole¢ném zasedani obou komor par-
lamentu, a to na dobu sedmi let. Ustava
stanovila, Ze ob¢an mutize byt zvolen
maximalné dvakrat za sebou s vyjimkou
prvniho prezidenta (s ohledem na jeho
mimoiadné zasluhy). Tomas G. Masaryk
tak byl nakonec zvolen do tiadu celkem
¢tytikrat. Minimalni vék pro zvoleni byl
nakonec stanoven na pétatiicet let. Zprvu
se uvazovalo, Ze bude stejny jako minimal-
ni vék pro zvoleni senatorem, tj. ¢tyricet
let, ale Masaryk si ptal, aby se preziden-
tem mohl stat v piipadé jeho smrti Benes,
ktery byl v dobé pFijiméani astavy velmi
mlady, a proto byla nakonec vékova hrani-
ce snizena. Prezident mél podobné pravo-
moci, jako ma dnes - jmenoval a p¥ijimal
vyslance, jmenoval vladu, ptijimal jeji
demisi, jmenoval vysoké uiedniky, pred-
stavitele armady a univerzitni funkciona-
te. Ustava mu nedavala pravo zdkonodar-
né iniciativy, mohl platnost zdkont pouze
odlozit tim, Ze je na zdkladé tzv. suspen-
sivniho veta vratil k dal$imu projednani
poslanecké snémovné. Ta vSak mohla jeho
zamitnuti piehlasovat. Podle Ustavni lis-
tiny platilo, Ze kazdy prezidentav ttkon
moci vladni nebo vykonné potteboval ke
své platnosti spolupodpis (kontrasigna-
ci) odpovédného ¢lena vlady. Prezident

se kromé autority dané mu ustavou tésil
i velké autorité neformalni pramenici
z Gcty, kterou mél Tomas G. Masaryk v ¢es-
koslovenské spole¢nosti. V nékterych pti-
padech hranicila az s kultem uctivani.
Ustava dale upravovala i vykon moci
soudni, jez byla svéiena blize nespecifiko-
vané soustavé soudt. Jednotlivi soudci byli
pti vykonu své funkce nezavisli a vazani
pouze zdkonem. Mimo ramec soustavy
soudtt mél fungovat Ustavni soud, jehoz
tkolem bylo posuzovat Gstavnost zakont.
Tato instituce v8ak v obdobi prvni republi-
ky piili§ nefungovala a jeji funkci fakticky
plnil Nejvyssi spravni soud. Ustava také
obsahovala katalog zdkladnich ob¢an-
skych prav a svobod, pricemz zvlastni péce
byla vénovana ochrané prav mensin.

USTAVNI VYVOJ 1938-1948

Za pocatek destrukce prvorepublikové-
ho demokratického uistavniho systému
muZeme povazovat p¥ijeti Mnichovské
dohody. Nasledné obdobi tzv. druhé
republiky charakterizované prekotnou
snahou politické reprezentace a celé ¢eské
spole¢nosti o vyrovnani se s timto mezi-
narodnépolitickym netdspéchem vedlo

k ¥adé kroku, které zavaznym zptisobem
prohlubovaly krizi zptisobenou ptijetim
Mnichovské dohody.

V obdobi od 30. zari 1938 do 15. brezna
1939 doslo k Fadé zmén. Mezi nejvyznam-
néjsi pattila zména vnit¥niho uspoiadani
statu. Ze statu unitdrniho se z Ceskoslo-
venské republiky stal stat federativni,

a to na zadkladé ptijeti dvou ustavnich
zakonti o autonomii Slovenské zemé
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first president (with regard to his extraor-
dinary merit). In the end, T. G. Masaryk
was elected to the office a total of four
times. The minimum age for election

was set at 35 in the end. Initially, it was
thought that the age would be the same
as for election as a senator, i.e. 40, but
Masaryk wanted Benes to be president

in the event of his death and Bene§ was
very young when the constitution was
adopted, so the age limit was reduced in
the end. The President had similar pow-
ers to those he has today—he appointed
and received ambassadors, appointed the
government, accepted its resignation,
appointed high civil servants, representa-
tives of the army and university office-
holders. The constitution did not give
him the right of legislative initiative, he
could only defer the validity of bills by
exercising his suspensory veto to return
them for further discussion to the Cham-
ber of Deputies. However, it could outvote
his rejection. In addition to the authority
given him by the constitution, the presi-
dent had great informal authority due to
the respect T. G. Masaryk had in Czecho-
slovak society. In some cases this respect
bordered on a cult of worship.

The Constitution also set out the exer-
cise of judicial power, which was entrust-
ed to a system of courts not specified in
greater detail. Judges were independent
and only bound by the law when per-
forming their offices. A Constitutional
Court was to operate outside the frame-
work of the system of courts and its task
was to assess the constitutionality of acts.
However, this institution did not work

much during the first republic and its
job was done in practice by the Supreme
Administrative Office. The Constitution
also contained a catalogue of fundamen-
tal civil rights and freedoms, where spe-
cial care was paid to protecting the rights
of minorities.

CONSTRUCTIONAL DEVELOPMENTS
1938-1948

We can regard the the Munich Agree-
ment’s acceptance as the start of the
destruction of the first republic’s demo-
cratic constitutional system. The subse-
quent period of the second republic, char-
acterised by the helter-skelter attempt by
political representatives and the whole of
Czech society to deal with this interna-
tional political failure, led to a number

of steps that seriously deepened the crisis

Demonstrace ob¢and
Ceskoslovenské republiky
pred budavau Nérodniho
shromazdéni proti prijetl
Hitlerovych pozadavk(
22.8.1938. [CTK, 22. 9. 1938)
/ Demonstration of citizens of
the Czechoslovak Republic in
front of the National Assembly
building against the accepfance
of Hitler's demands on

22 September 1938 (Czech
News Agency, 22 Sepfember
1938)
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Vynos Vldce a fi§skeho
kancléfe o Profektoratu Cechy
a Morava z 18. bfezna 1939 -
titulnf sfrana a sfrana s podpisy
Adalfa Hitlera, Wilhelma Fricka,
Joachima von Ribbentropa

a Hanse Lammerse. (Archiv
Kancelare prezidenta

republiky) / Edict of the Fiihrer
and Reichskanzler on the
Protectorate of Bohemia and
Moravia of 16 March 1939 - fifle
page and page with signatures
of Adolf Hitler, Wilhelm Frick,
Joachim von Ribbentrop and
Hans Lammers. (Archives of the
Office of the President of the
Republic)
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a o autonomii Podkarpatské Rusi. Zména
statopravniho uspoiadani byla vyjadiena
téZ zménou nazvu statu. Nadale se mél
nazyvat Cesko-Slovenskou republikou.
Druhou zavaZznou zménou bylo piijeti
tzv. zmocnovaciho zdkona v prosinci 1938,
jenz vyznamné narusil principy délby
moci. Timto zdkonem se totiz Narodni
shromazdéni vzdalo na obdobi nasleduji-
cich dvou let svych zakladnich pravomoci
a predalo je vladé a prezidentovi, kteti
mohli vydavat naiizeni s moci zdkona,

a prezident mohl dokonce svymi dekrety
ménit ustavu. Zemé se v novych pomé-
rech p¥i¢inénim svych vlastnich obyvatel
vydala z cesty nedokonalé demokracie na
cestu budovani autoritativniho rezimu,
kde ustava z roku 1920, a¢ byla stale for-
malné v platnosti, fakticky neplatila.

Definitivni te¢kou za obdobim druhé
republiky byla némecka okupace ¢eskych
zemi. Tento akt byl podlozen souhlasem
prezidenta Emila Hachy, vynucenym
na ném po nevybiravém natlaku Adol-
fem Hitlerem. Den po okupaci ¢eskych
zemi vydal pak Adolf Hitler vynos Vidce
a Risského kancléte ze dne 16. birezna
1939 o zi{zeni Protektoratu Cechy a Mora-
va. Ceské zemé ztratily svou suverenitu
a dostaly se do podrué¢i Némecké iiSe. For-
malné byla zarucena Protektoratu urcita
autonomie, ale urc¢eni jejiho rozsahu plné
kontrolovali Némci.

V &ele autonomni protektoratni spra-
vy stal statni prezident a protektoratni
vlada, kteii ve svych rukach kromé moci
vykonné ti¥imali i moc zdkonodarnou,
protoze parlament byl na zakladé prezi-
dentského dekretu definitivné rozpustén.
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Obé tyto instituce byly ale podtizeny
Risskému protektoru, ktery mél kone¢né
slovo ve v8ech otazkach. Moc protektorat-
nich organt byla fakticky jen iluzorni.
Plné se to projevilo pfedevsim po néstu-
pu zastupujiciho ¥i§ského protektora
Reinharda Heydricha, jenz bez rozpakt
kromé celé tady dal$ich nechal zatknout
mj. i piedsedu protektoratni vlady Aloise
Eliase (ten byl pak v obdobi heydrichiady
popraven). S postupem valky byla auto-
nomni protektoratni sprava na svych pra-
vomocech stale vice oklestovana.

Jind byla situace na Slovensku, které
vyhlasilo s podporou Némecka 14. btez-

SPOLUPODPIS PREDSEDY VLADY NEBO JIM POVERENEHO CLENA VLADY, ODPOVIDA VLADA. CLANEK 64 PREZIDENT REPUBLI
O TO POZADA. PREZIDENT REPUBLIKY MA PRAVO UCASTNIT SE SCHUZI VLADY, VYZADAT SI 0D VLADY A JEJICH CLENU
PREZIDENTA REPUBLIKY NELZE ZADRZET, TRESTNE STIHAT ANI STIHAT PRO PRESTUPEK NEBO JINY SPRAVNI DELIKT. PREZID
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caused by the acceptance of the Munich
Agreement.

There were a number of changes
between 30 September 1938 and 15 March
1939. The most important included
a change to the country’s internal
organisation. The Czechoslovak Republic
changed from a unitary to a federative
country, following the passage of two
constitutional acts on the autonomy of
the Slovak lands and the autonomy of
Subcarpathian Ruthenia. The change to
the arrangement was also expressed by
a change to the country’s name. From
then on it was to be known as the Czecho

- Slovak Republic. The second serious
change was the passage of the authorisa-
tion act in December 1938, which signifi-
cantly interfered with the principles of
the division of power. Through this act,
the National Assembly waived its basic
powers for the following two years and
handed them over to the government
and the president, who could issue orders
with the power of an act, and the presi-
dent could even change the constitution
by decree. In the new circumstances the
country, through the will of its own peo-
ple, went down the path from an imper-
fect democracy to a nascent authoritarian
regime, where the Constitution of 1920,
although still formally valid, did not
apply in practice.

The German occupation of the Czech
lands definitively ended the second
republic. This act was based on the con-
sent of President Emil Hiacha and was
forced out of him after unscrupulous
pressure by Adolf Hitler. The day after
the occupation of the Czech lands, Hit-
ler issued a decree of the Fuhrer and
Reichskanzler dated 16 March 1939 on the
establishment of the Protectorate of Bohe-
mia and Moravia. The Czech lands had
lost their sovereignty and fallen into the
clutches of the German empire. The pro-
tectorate was formally guaranteed certain
autonomy, but the determination of its
extent was fully controlled by Germans.

The autonomous protectorate adminis-
tration was headed by the state president
and the protectorate government, which,
in addition to executive power, wielded
legislative power, as parliament had been

/3

KY MA PRAVO UCASTNIT SE SCHUZI 0BOU KOMOR PARLAMENTU, JEJICH VYBORU A KOMISI. UBELI SE MU SLOVO, KBYKOLIV
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Dekretf prezidenta republiky
Edvarda Benese o ustaven(
Stafnf rady v Londyné. Opis,
21. ¢ervence 1940 (Narodni
archiv, Statni rada — Londyn)
/ Decree of President of

the Republic Edvard Bene$
Establishing the Stafe Council
in London. Copy, 21 July 1840
(National Archives, State
Council - London)
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na 1939 samostatnost, jiz si udrzelo az do
zavéreéné faze valky. Slovensko piijalo
vlastni ustavu, definujici Slovensko jako
stavovsky fa8isticky stat, kde byla povole-
na jen jedna politickd strana. V ¢ele statu
stal prezident drzici v rukach fakticky
veskerou moc. Slovenska samostatnost
byla ale vykoupena zavislosti na Némec-
ku. To do znaéné miry ovliviiovalo doma-
ci politiku i hospodaistvi.

Zvlastni situace nastala na Slovensku
v predposlednim roce valky v souvislosti
s vypuknutim Slovenského narodniho
povstani. Na povstalci ovladaném tzemi
pievzala veSskerou moc Slovenska narodni
rada, coz byl vrcholny organ slovenské-
ho domaciho odboje vzesly ze vzajemné

dohody jednotlivych odbojovych skupin.
Tento organ pak na zakladé své autority
vydaval naiizeni, jimiz spravoval povsta-
lecké tizemi, a to az do porazky povstani.
Znovu pak obnovil svoji ¢innost v posled-
nich mésicich valky, kdy se podilel na
spravé osvobozeného Slovenska.

Ceskoslovensti politi¢ti piredstavitelé,
kteti odesli do zahraniéi, vytvoiili nej-
prve v Pa¥rizi a po porazce Francie pak
v Londyné odbojové usttedi. Jeho hlav-
nim cilem byla obnova Ceskoslovenské
republiky v jejich predvale¢nych hrani-
cich. Tento cil byl podpoten tezi o nepte-
trzité existenci statu, coz bylo v mezina-
rodni roviné ¢aste¢né potvrzeno i uzna-
nim nejprve prozatimni a posléze i tddné
¢eskoslovenské vlady jednotlivymi staty
bojujicimi proti mocnostem Osy.

Prozatimni statni z¥izeni bylo tvoteno
tremi dalezitymi orgdny: prezidentem,
jim jmenovanou vladou a Statni radou.
Prezidentského uradu se ujal Edvard
Benes, a to pres svoji abdikaci z 5. ¥ij-
na 1938. Ta byla oznacena za nasilim
vynucenou, a tudiz neplatnou. Bene$uv
mandat, ktery mél vyprset podle prvore-
publikové ustavy v roce 1942, byl rozhod-
nutim vlady prodlouzen, a to az do doby,
kdy se bude moci sejit Narodni shromaz-
déni a provést novou volbu hlavy statu.
Vlada plnila svoje povinnosti v rozsahu
daném ji tstavou. Novym organem byla
Statni rada, ziizena dekretem prezidenta
republiky, kterd méla plnit funkci porad-
niho a kontrolniho organu.

Vzhledem k neexistenci fddného par-
lamentu nebylo mozné vydavat zakony,
coz by zna¢né komplikovalo situaci vlady.

MUZE BYT ZTRATA PREZIDENTSKEHO URADU A ZPUSOBILOSTI JEJ ZNOVU NABYT. TRESTNI STIHANI PRO TRESTNE CINY

PREZIDENTA REPUBLIKY A NOVY PREZIDENT REPUBLIKY JESTE NEN[ ZVOLEN NEBO NESLOZIL SLIB, ROVNEZ NEMUZE-LI Pl
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definitively dissolved by presidential
decree. Both the institutions were, how-
ever, subordinate to the Reichsprotek-
tor, who had the final say on all matters.
The power of the protectorate’s bodies
was, in practice, illusory. This was fully
shown primarily by the coming of act-
ing Reichsprotektor R. Heydrich, who,
without wasting any time and in addi-
tion to a whole number of others, had the
protectorate’s Prime Minister Alois Elia$
arrested (he was later executed during
the heydrichiada). As the war progressed,
the autonomous protectorate administra-
tion found its powers more and more cir-
cumscribed.

The situation was different in Slovakia,
which declared its independence with
German support on 14 March 1939 and
maintained it until the final stage of the
war. Slovakia adopted its own constitu-
tion, which defined it as a fascist state of
the estates where only one political party
was permitted. The country was led by
a president who in practice held all pow-
er in his hands. Slovak independence was
purchased through dependence on Ger-
many. This influenced domestic policy
and the economy to a marked extent.

An unusual situation occurred in
Slovakia in the penultimate year of the
war due to the outbreak of the Slovak
National Uprising. The Slovak National
Council, which was the supreme body of
the Slovak domestic resistance emerging
from an agreement between the various
resistance groups, took all power in the
territory controlled by the rebels. This
body then, based on its authority, issued

orders by which it administered the
rebel-held territory until the uprising
was defeated. It renewed its activities in
the last months of the war, when it con-
tributed to the administration of a liber-
ated Slovakia.

The Czechoslovak political representa-
tives who went abroad formed a resist-
ance headquarters first in Paris and then,
after the fall of France, in London. Its
main aim was the renewal of the Czecho-
slovak Republic in its pre-war borders.
This aim was supported by the thesis of
the constant existence of the country,
which at the international level was par-
tially confirmed by the recognition of the
provisional and then ordinary Czechoslo-
vak government by the various countries
fighting the Axis powers.

The provisional organisation was
formed by three important bodies: the
president, a government appointed by
him and the State Council. Edvard Bene$
accepted the office of president, despite
his abdication of 5 October 1938. It was
said to have been forced through vio-
lence, and therefore invalid. Bene§’s man-
date, which was to have expired under
the constitution of the first republic in
1942, was extended by a decision of the
government, until the time the National
Assembly could meet and re-elect the
head of state. The government performed
its duties to the extent set out by the con-
stitution. The State Council was a new
body, established by a decree of the presi-
dent of the republic and charged with
performing the functions of an advisory
and control body.
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Zakonodarna pravomoc byla nakonec
prenesena na prezidenta republiky, ¢imz
ziskal pravomoc vydavat dekrety. Jejich
platnost byla podminéna pozdéjsim
schvalenim Narodnim shromazdénim -
tento proces se nazyva ratihabice. Dekre-
ty upravovaly vSechny oblasti zivota, jez
by byly za bézného fungovani statu upra-
veny zadkony nebo dstavnimi zakony. Jed-
nalo se o opatieni mimotradné, vynucené
vale¢nou situaci.

Obdobi prozatimniho ztizeni bylo
ukonéeno 4. dubna 1945, kdy byla v Kosi-
cich jmenovéana prvni povale¢na vlada
vytvoiend na principu Narodni fronty
Cechti a Slovak®. K tomuto dni ukon¢ila
svoji ¢innost exilova vlada i Statni rada.
Naopak ptetrval institut dekretalniho
zakonodarstvi. Prezident vydaval na
navrh vlady dekrety az do 27. ijna 1945.
Po tomto datu se seslo Prozatimni narod-
ni shromazdéni, coz byl jednokomorovy
zdkonodarny organ vznikly na zakladé
dohody politickych stran Narodni fronty.
To se ujalo vykonu zdkonodarné moci
a schvalilo zpétné dekrety prezidenta
republiky. Pravé nékolik dekrett vyda-
nych v obdobi od dubna do #ijna 1945,
tykajicich se pievazné problematiky
potrestani vale¢nych zlo¢inct, konfiska-
ce majetku a tpravy statniho ob¢anstvi
¢eskoslovenskych Némcti a Madard, budi
dodnes velké vasné. Drtiva vétsina dekre-
tt v8ak jiz nemad v dne$ni dobé vyznam,
protoze upravovaly problematiku, kterou
bylo nutné fesit v dané dobé. Zcela nesmy-
slné jsou tedy snahy o zruseni tzv. Beneso-
vych dekrett, jak jsou dekrety prezidenta
republiky nep¥esné nazyvany.

Obdobi druhé svétové valky vneslo
do ¢eskoslovenského tistavniho systému
fadu problému, s nimiZ se musel pravni
tad po skonceni valky vyrovnat. Hlavni
zasada, ktera byla po valce prosazovana,
byla zasada pravni kontinuity s ptedmni-
chovskou prvni republikou. Stale tedy
platila uistava z roku 1920. Néktera jeji
ustanoveni vSak byla pozménéna nebo
doplnéna tstavnimi dekrety prezidenta
republiky. Pravni ptedpisy vydané mezi
30. zaiim 1938 a 4. kvétnem 1945 byly pro-
hlaseny za neplatné, s vyjimkou norem
vydanych prozatimnim z¥izenim, které
musely projit jiz zminénym procesem
ratihabice. Velkym problémem bylo, jak
do pravniho ¥adu zakomponovat normy
vydané orgadny na osvobozeném Slo-
vensku. Nakonec byly také zahrnuty do
pravniho ¥adu. Zajimavé je, Ze ¢innost
Slovenské narodni rady pokracovala i po
osvobozeni. JelikoZ ¢innost Ceské narod-
ni rady, coz byla obdoba tohoto orgdnu
pro ¢eské zemé, byla kratce po konci val-
ky zastavena, doslo vlastné v Ceskosloven-
ské republice k vytvotreni asymetrického
modelu vlady. V Praze fungovaly celostat-
ni organy spravujici zalezitosti celého
statu a na Slovensku bez ¢eské obdoby
fungovaly paralelni organy s ptisobnosti
pro Slovensko. Fakticky tak dochazelo
k dualité pravniho Zivota, coz bylo jesté
podtrzeno nevyjasnénymi kompetencemi
slovenskych organt. Situace se nakonec
vytesila pfijetim série tzv. t¥i prazskych
dohod, ptri¢emz kompetence pro sloven-
ské organy stanovené posledni dohodou
pak byly prevzaty i do dstavy schvalené
9. kvétna 1948.

REPUBLIKY VYKON FUNKCI PREZIDENTA REPUBLIKY PODLE CL. 82 PISM. A, B), CJ, D), EJ, KJ, L); UVOLNI-LI SE URAD PREZII
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With regard to the non-existence of an
ordinary parliament, it was impossible to
pass bills, which markedly complicated
the government’s situation. In the end,
legislative power was transferred to the
president of the republic, which gave him
the power to issue decrees. Their validity
was conditional upon later approval by
the National Assembly—this process was
called subsequent approval. The decrees
governed all aspects of life that would be
set out by acts or constitutional acts in
the ordinary operation of a country. This
was an extraordinary measure, forced by
the war-time situation.

The provisional establishment ended
on 4 April 1945, when the first post-war
government was named in KoSice on the
principle of the National Front of Czechs
and Slovaks. The government in exile
and the State Council ended their activi-
ties as of this day. However, the institute
of governing by decree continued. The
president issued decrees proposed by the
government until 27 October 1945. The
Provisional National Assembly, a uni-
cameral legislative body arising based on
an agreement among the National Front
political parties, met after this date. It
took up the exercise of legislative power
and retroactively approved the decrees
issued by the president of the republic.
Some of the decrees issued between April
and October 1945, primarily concerning
the punishment of war criminals, the
confiscation of assets and the citizenship
of Czechoslovak Germans and Hungar-
ians, still arouse great passions today.
However, the vast majority of the decrees

do not currently have any importance,
because they governed matters that
had to be dealt with at the time in ques-
tion. The attempts to rescind the Bene$
decrees, as the decrees of the president of
the republic are imprecisely called, are
therefore quite nonsensical.

The period of World War II brought
a number of problems for the Czechoslo-
vak constitutional system with which
the legal order had to deal after the end
of the war. The main principle that was
pushed during the war was the principle
of legal continuity with the pre-Munich
first republic. The constitution of 1920
therefore still applied. However, some
of its provisions were amended or modi-
fied by the president of the republic’s
constitutional decrees. Legislation issued
between 30 September 1938 and 4 May
1945 was declared invalid, with the excep-
tion of that issued by the provisional
establishment, which had to go through
the process of subsequent approval men-
tioned above. Integrating legislation
passed by bodies in the liberated Slovakia
into the legal order was a big problem.
In the end, it was included in the legal
order. It is interesting that the activities
of the Slovak National Council continued
after liberation. As the activities of the
Czech National Council, which was this
body’s counterpart for the Czech lands,
were halted soon after the war, an asym-
metrical governmental model was actu-
ally created in the Czechoslovak Republic.
National bodies administering the affairs
of the whole country operated in Prague,
and in Slovakia, without a Czech coun-
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Dulezitym meznikem ve vyvoji byly
volby do Ustavodarného narodniho shro-
mazdéni na jaie 1946. Tento jednokomo-
rovy parlament jiz nebyl jmenovan, ale
zvolen. V nadlouho poslednich svobod-
nych volbach zvitézila komunisticka stra-
na, ktera ziskala v celostatnim prameéru
38 % hlasti. Nové zvoleny parlament mél
za ukol ptipravit novou ustavu, proto-
ze prvorepublikova ustava jiz fakticky
neplatila. Volby do tohoto organu byly
upraveny noveé prijatymi volebnimi zako-
ny. Proti d¥ivéj$imu stavu byly snizeny
vékové hranice pro aktivni volebni pravo
na osmnaéct let a pasivni volebni pravo na
jednadvacet let. Jiz v pribéhu druhé sve-
tové valky doslo k dohodé mezi politiky
pusobicimi v exilu, Ze musi byt zreduko-
van pocet politickych stran, které budou
v osvobozeném Ceskoslovensku ptisobit.
Pluralita politického systému tak, jak
fungovala pied valkou, byla omezena.
Byla povolena existence ¢ty¥ politickych
stran v Cechéch a ¢ty na Slovensku. P¥i
jednani o nové ustavé vznikala fada roz-
port, které se postupem ¢asu stéle vice
prohlubovaly.

Povale¢né obdobi vyvoje bylo zakonce-
no unorovymi udalostmi v roce 1948, kdy
se moci ve staté zmocnila komunisticka
strana. Komunistickym piedaktam se
podatilo cely prevrat provést ve formal-
ni shodé s ustavou, kdy byly zachovany
v8echny tstavou pozadované mecha-
nismy. Na druhou stranu je t¥eba vidét, ze
béhem dnorovych udalosti doslo k naru-
Seni demokratickych principt ustavy.
Jako ptriklad naruseni téchto principt
miizeme uvést uziti natlakovych akci raz-

nych organizaci spjatych s KSC, jez mély
v otich prezidenta i veiejnosti budit zda-
ni, e vetejnost podporuje pozadavky KSC.

USTAVNI VYVOJ 1948-1989

P1i popisu vyvoje tistavnosti poté, co se
moci ve staté zmocnila Komunisticka
strana Ceskoslovenska, je tieba mit na
paméti, ze jednou véci je vyli¢eni ustav-
niho systému tak, jak mél podle platnych
ustav vypadat, a druhou véci je faktické
fungovani komunistického rezimu. Pod-
le v8ech platnych ustav i jejich uprav se
naddale formalné délila moc ve staté mezi
moc zdkonodarnou, vykonnou a soudni.
Redlna situace byla v8ak takova, ze nad
témito tiemi pili¥i stalo vedeni komunis-
tické strany rozhodujici o véem. V zemi
byly poslapany demokratické principy
vlady a politicky systém byl radikalné
pozménén. Politicka pluralita byla ome-
zena. Vyznamnym zptsobem byla naru-
$ovana lidskd prava. Vedeni KSC nemélo
pres svou moc kone¢né slovo v celé radé
otazek, nebot samo podléhalo piikaztim
ptichazejicim ze Sovétského svazu.

Prvni tstava po nastupu KSC k moci
byla schvalena hned 9. kvétna 1948. Jed-
nalo se o navrh vypracovany komunistic-
kou stranou jiz pied unorem 1948. Ustava
byla relativné demokraticka, ale jiz zakot-
vovala Ceskoslovenskou republiku jako
stat, ktery se snazi o vybudovani lidové-
demokratického z¥izeni. V ustavé je véno-
vana pozornost lidskym pravam, s jejichz
dodrzovanim si v8ak rezim nastoleny KSC
prilis hlavu neldmal. Moc zakonodarnou
svéiila dstava jednokomorovému Narod-

0 VYSLOVEN[ DUVERY. POKUD NOVE JMENOVANA VLADA NEZISKA V POSLANECKE SNEMOVNE DUVERU, POSTUPUJE SE |
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terpart, there were parallel bodies with

a remit for Slovakia. In practice this led
to the duality of legal life, which was fur-
ther underlined by the unclear powers of
the Slovak bodies. In the end, the situa-
tion was resolved by a series of the three
Prague agreements, where the powers for
the Slovak bodies set by the last agree-
ment were then accepted into the consti-
tution approved on 9 May 1948.

An important milestone in the develop-
ments was the elections to the Constitu-
tive National Assembly in 1946. This uni-
cameral parliament was not appointed,
but elected. Its task was to prepare a new
constitution, as the first republic’s con-
stitution no longer applied in practice.
The elections to the body were laid out by
newly passed election acts. In comparison
with the previous situation, the age limits
were lowered for the right to vote, to 18,
and the right to run, to 21. During World
War II there was an agreement between
politicians active in exile that the
number of political parties that would
operate in a liberated Czechoslovakia had
to be reduced. The plurality of the politi-
cal system, as it operated before the war,
was limited. The existence of 4 political
parties in Bohemia and 4 in Slovakia was
allowed. During the negotiations on the
new constitution, there were a number
of disputes, which got deeper and deeper
over time.

The post-war period of developments
was ended by the events of February
1948, when the Communist Party seized
power in the country. The communist
leaders managed to carry off the whole
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revolution in formal agreement with the
constitution, and all the mechanisms
required by the constitution were com-
plied with. On the other hand, it is clear
that the constitution’s democratic princi-
ples were breached during the February
events. Examples of these breaches were
the use of pressure tactics by various
organisations linked to the Communist
Party, which were to give the impression,
in the eyes of the president and public,
that the public supported the Communist
Party’s demands.

CONSTITUTIONAL DEVELOPMENTS
1948-1989

When describing developments in con-
stitutionality after the Communist Party
of Czechoslovakia seized power in the
country, it should be borne in mind that
depicting a constitutional system the way
it was supposed to look according to valid
documents is one thing, but depicting

Lidé manifestuijici na padporu
KSC bshem unorovych dndi
roku 1948. (CTK, 22. 2. 1948)
/ People demonstrating in

support of the Communist Party

of Czechoslovakia in February
1948 (Czech News Agency,
22 February 1948)
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Ustava Ceskoslovenské
republiky ze dne 9. kvéfna

1948 - zékon ¢. 160/1948

Sh. Prebal a prezidentsky

slib s podpisem Klementa
Gottwalda. (Archivni kulturnf
pamatka ¢. 72, Archiv Pasla-
necké snémovny) / Constitution
of the Czechoslovak Republic of
9 May 1948 — Act No. 160/1948.
Jacket and presidential oath
with signature of Klement
Goftwald (Archive Cultural Relic
No. 72, Archives af the Chamber
of Deputies)
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nimu shromazdéni. T¥i stovky poslanct
byly voleny na Sest let. Fakticka svobodna
volba ale nebyla moznd, protoZe do voleb
byly predkladany jednotné kandidatky
Nérodni fronty, jejichz sestavovani bylo
plné v rezii KSC. Moc vykonna se délila
mezi prezidenta a vladu. Pravomoci obou
téchto instituci byly podobné jako v pted-
chézejicim obdobi. V ustavé byly nové
zakotveny instituce Slovenska, jednalo se
o Slovenskou narodni radu a Sbor pové-
fenctl. Piisobnost obou organti se vzta-
hovala pouze na Slovensko. Moc soudni
méla byt na ostatnich mocich nezavisla

a méla byt svéfena nezavislé soustave

soudti. Ustavni soud nebyl v tistavé viibec
zminén. Jak jiz bylo uvedeno vyse, fak-
ticky ztracela jednotliva ustanoveni
i ustava jako celek vyznam. V Ceskoslo-
venské republice doslo k rozporu mezi
idejemi vyjadfovanymi uistavou a realitou
bézného Zivota ovladanou plné organy
komunistické strany. Ty mohly spole¢nost
ovladat podle svych vlastnich piedstav,
coz také v miie vice nez hojné ¢inily. Na
porusovani tistavy se pritom nijak neo-
hlizely, a ta se stala vlastné jen pouhou
formalitou.

Na konci 50. let 20. stoleti dospéli komu-
nisti¢ti predstavitelé k presvédceni, ze

V ZIVOT. SLIBUJI NA SVOU CEST, ZE BUDU ZASTAVAT SVUJ URAD SVEDOMITE A NEZNEUZIJI SVEHO POSTAVENI". CLANEK
ZAKON. CLANEK 71 VLADA MUZE PREDLOZIT POSLANECKE SNEMOVNE ZADOST O VYSLOVEN| DUVERY. CLANEK 72 POSLA
SNEMOVNA, JEN JE-LI PODAN PISEMNE NEJMENE PADESATI POSLANCI. K PRIJETI NAVRHU JE TREBA SOUHLASU NADPOLOVI



the operation of the communist regime
in practice is another. According to all
the valid constitutions and amendments
thereto, there was still a formal separa-
tion of the legislative, executive and judi-
cial branches in the country. However,
the actual situation was such that the
leadership of the Communist Party stood
over these three pillars and decided on
everything. Democratic principles of gov-
ernment were ignored in the country, the
political system was radically changed.
Political plurality was limited. Human
rights were interfered with in a signifi-
cant way. Despite its power, the leader-
ship of the Communist Party of Czecho-
slovakia did not have the final say in
a whole number of questions, as it itself
followed orders from the Soviet Union.
The first constitution after the Commu-
nist Party’s rise to power was approved
immediately, on 9 May 1948. It was a pro-
posal drafted by the Communist Party
before February 1948. The Constitution
was relatively democratic, but established
the Czechoslovak Republic as a coun-
try that was trying to build a people’s
democracy. The constitution paid atten-
tion to human rights, compliance with
which, however, did not much concern
the regime established by the Communist
Party. The constitution entrusted legisla-
tive power to the unicameral National
Assembly. Three hundred deputies were
elected for 6 years. Free elections were
not possible, because uniform candidate
lists of the National Front were submit-
ted for elections and their drafting was
fully controlled by the Communist Party.

NECKA SNEMOVNA MUZE VYSLOVIT VLADE NEDUVERU
CNIf VETSINY VSECH POSLANCU. CLANEK 73 PREDSEDA VLADY PODAVA DEMISI DO RUKOU PREZIDENTA REPUBLIKY. OSTATNI(

Executive power was divided between
the president and the government. The
powers of these two institutions were
similar to those in the previous period.
The constitution newly contained Slovak
institutions, the Slovak National Council
and the Board of Commissars. Both bod-
ies’ remits only applied to Slovakia. Judi-
cial power was to be independent of the
other branches and was to be entrusted
to an independent system of courts. No
constitutional court was mentioned in
the constitution. As mentioned above, the
various provisions and the constitution
as a whole lost their meaning in practice.
In the Czechoslovak Republic there was

a conflict between the ideas expressed by
the constitution and the reality of every-
day life, fully controlled by Communist
Party bodies. They could control society
in accordance with their own ideas,
which they did to a more than abundant
extent. No regard was had to breaches of
the constitution, and it became a mere
formality.

At the end of the 1950s, communist
representatives became convinced that
socialism had already been built in the
country, and decided to anchor this fact
in the constitution. Therefore, they began
to create a new constitution. In the end
it was adopted on 11 July 1960, only four
days after it was approved by a national
Communist Party conference. The con-
stitution brought a number of changes
that were to confirm the changes that the
government and society had undergone.
Primarily, it established the leading role
of the Communist Party in society and
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Navrh kone¢ného textu
teskoslovenské Ustavy
schvaleny politickym byrem
UV KSC 28. tervna 1980.
[NA, UV KSC - politické
byro) / Draft final text of the
Czechoslovak Canstitution,
approved by the Politburo
of the Central Committee
of the Communist Party

of Czechaoslovakia on

28 June 1960 (National
Archives, Communist Party
of Czechoslovakia — Cenfral
Committee)
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v zemi jiz do$lo k vybudovani socialismu,
a rozhodli se zakotvit tuto skute¢nost do
ustavy. Bylo tedy piistoupeno k vytvoie-
ni nové ustavy. Ta byla nakonec piijata
11. Cervence 1960, pouhé ¢ty¥i dny poté,
co ji schvélila celostatni konference

KSC. Ustava ptinasgela fadu zmén, které
mély potvrdit probéhlé zmény ve staté

i ve spole¢nosti. Predev$im zakotvovala
vedouci roli KSC ve spole¢nosti a mezi
zdkladni principy statu povysila filosofii
marxismu-leninismu. Dosazeny pokrok
byl zakotven i v ndzvu statu. Ceskosloven-
skd republika se zménila na Ceskosloven-
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skou socialistickou republiku. V souvis-
losti s témito zménami doslo i ke zménam
ve statni symbolice. Zménény byly i kom-
petence slovenskych organii. Doslo ke
zmens$eni pravomoci Slovenské narodni
rady, Sbor povérencii nebyl v tistavé zmi-
nén vibec.

V nésledujicim desetileti se ale atmo-
sféra ve spole¢nosti proménila, a to jinym
smérem, nez si komunisti¢ti piedaci pred-
stavovali. Léta Sedesata prinesla uvolnéni
a s nim i diskusi o dstavnich pomérech ve
staté. Nejvice kritizovanym se stal pomér
mezi obéma narody republiky. Neni proto
divu, Ze jednim z projevii tzv. obrodné-
ho procesu bylo jednani o zakong, ktery
by zménil unitarni stat ve federaci. Toto
opatieni mélo zmirnit narodnostni treni-
ce v Ceskoslovensku a jako jedno z mala
opatieni piezilo tzv. prazské jaro, jak
byvaji také udélosti v roce 1968 nazyvany.

Federace byla vytvoiena na zakladé
ustavniho zakona ¢. 143/1968 Sb., piijaté-
ho Narodnim shromazdénim na zakladé
dohody mezi Slovenskou narodni radou
i nové vytvorenou Ceskou narodni radou.
Unitarni forma statu byla nahrazena
federaci dvou rovnopravnych republik
s vlastnimi organy zastfeSenymi spo-
leénymi organy federace. Zédkonodarna
moc byla na federalni trovni svéiena
dvoukomorovému Federalnimu shromaz-
déni. Snémovna lidu méla dvé sté ¢lenti
a Snémovna narodu sto padesat, pii¢em?
sedmdesat pét poslanct reprezentovalo
Cechy a sedmdesét pét Slovaky. Pii pro-
jednavani uréitych zakont platil zakaz
majorizace, tzn. Ze jedna narodnost
nesmeéla piehlasovat druhou. V kazdé
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raised the philosophy of Marxism-Len-
inism to one of the country’s principles.
The progress achieved was anchored in
the country’s name. The Czechoslovak
Republic changed into the Czechoslovak
Socialist Republic. In accordance with
these changes, there were changes in
government symbols. The remits of the
Slovak bodies were also altered. The pow-
ers of the Slovak National Council were
reduced; the Board of Commissars was
not mentioned at all in the constitution.

In the subsequent decade, however,
the atmosphere in society changed, in
a direction other than that which the
communist leaders imagined. The 1960s
brought a relaxation and also a discus-
sion about the constitutional relations in
the country. The relationship between the
republic’s two nations was most frequent-
ly criticised. It is therefore no wonder
that one of the expressions of the renewal
process was negotiations about a bill that
would change the unitary country into
a federation. This measure was to allevi-
ate the national friction in Czechoslovak
and was one of the few measures that
survived the Prague spring, as the events
of 1968 were called.

The federation was created based on
Constitutional Act No. 143/1968 Coll.,
passed by the National Assembly based
on an agreement between the Slovak
National Council and the newly created
Czech National Council. The country’s
unitary form was replaced by a federa-
tion of two equal republics with their
own bodies, with joint federal bodies
above them. At the federal level legislative

power was entrusted to the bicameral
Federal Assembly. The House of the People
had 200 members and the House of the
Nations had 150, where 75 deputies repre-
sented Czechs and 75 Slovaks. During the
passage of certain bills there was a ban
on one nation outvoting the other. There
was also a national parliament, the afore-
mentioned Slovak National Council and
Czech National Council, in each republic.
Executive power was divided in a similar
way to legislative power. There was a fed-
eral government and then governments
of the two republics. There was one con-
stitution in both parts of the federation

Ustava Ceskoslovenské
socialisticke republiky, Ustavn{
z&kon ¢. 100/1960 Sb. ze dne
1. Servence 1960. [Archiv
Poslanecké snémovny) /
Constitution of the Czecho-
slovak Socialist Republic,
Constfitutional Act No. 100/1980
Coll. — dated 11 July 1960.
[Archives of the Chamber of
Deputies)
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Ustavni zakon o teskoslovenské
federaci, Ustavni zakon
¢.143/1968 Sb. ze dne 27 fiina
1968. [Archiv Paslanecké
snémovny) / Constitutional Act
on Czechoslovak Federation,
Constitutional Act No. 143/1968
Call. — dated 27 October 1968.
(Archives of the Chamber of
Deputies)
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republice pak fungoval jesté narodni par-
lament, tvoieny jiz zminénou Slovenskou
narodni radou a Ceskou narodni radou.
Podobné jako moc zakonodarna se délila
moc vykonnd. Existovala federalni vlada
a pak vlady jednotlivych republik. V obou
¢astech federace platila po roce 1968 jed-
na ustava, jednotlivé republiky nemély
svoje vlastni ustavy.

V 8o. letech byly zapocaty prace na
nové ustavé. Jeji vytvoreni mél na starosti
tehdej$i ministr a pozdéjsi polistopadovy
premiér Marian Calfa. Navrh byl nakonec
piredlozen predsednictvu KSC az na kon-
ci listopadu 1989, kdy uz vlastné ztratil
smysl. V letech 1989-1993 tedy stale platila

ustava z roku 1960 doplnéna tstavnim
zédkonem o federaci. Texty obou téchto
zakonti byly ale vyznamneé upraveny
riznymi ustavnimi zdkony, a to az do té
miry, Ze ptivodni ustava fakticky nepla-
tila. Prijimané zakony predev$im zaru-
¢ovaly demokratiza¢ni proces a zmény
v hospodéistvi. Symbolem bylo zruseni
ustavniho ¢lanku o vedouci roli KSC.

Po volbach do Federalniho shromaz-
déni v roce 1990 mél tento zdkonodarny
organ pristoupit k tvorbé nové ustavy.
Zamér se ale nepodaiilo dovést k realiza-
ci. Postupem c¢asu bylo stdle jasnéjsi, ze
vyvoj spé&je k rozpadu spole¢ného fede-
rativniho statu. To bylo potvrzeno i po
sérii intenzivnich jednani politickych
reprezentaci ¢eského a slovenského naro-
da v roce 1992. Nasledujici vyvoj byl pak
velmi rychly. Na Slovensku byla v za#i
1992 piijata Ustava Slovenské republiky,
¢imz bylo definitivné potvrzeno, Ze Slova-
ci nemaji zdjem na dal$im pokracovani
spole¢né federace. V prosinci 1992 byla
Ceskou narodni radou ptijata Ustava Ces-
ké republiky. Spole¢ny stat pak zanikl na
zékladé tstavniho zdkona o zaniku Ceské
a Slovenské Federativni Republiky, ktery
ptijalo Federalni shromazdéni 25. listopa-
du 1992.

NADPOLOVICNI VETSINY VSECH JEJICH CLENU. CLANEK 77 PREDSEDA VLADY ORGANIZUJE CINNOST VLADY, RIDI JEJI SCH
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after 1968, the individual republics did
not have their own constitutions.

Work on a new constitution started in
the 1980s. Its drafting was the responsi-
bility of the then-minister and later post-
November prime minister Marian Calfa.
In the end, the proposal was submitted to
the presidium of the Communist Party at
the end of November 1989, by which time
it was meaningless. The constitution of
1960 modified by the constitutional act on
the federation applied between 1989 and
1993. The texts of both these laws were,
however, significantly amended by vari-
ous constitutional acts, to the extent that
the original constitution did not apply
in practice. The acts passed primarily
guaranteed the democratisation process
and changes in the economy. A symbol of
this was the repeal of the constitutional
article about the Communist Party’s lead-
ing role.

The legislative body was to create a new
constitution after the elections to the
Federal Assembly in 1990. However, this
aim could not be implemented. Over time
it became clearer and clearer that events
were speeding towards the collapse of the
joint federal state. This was confirmed
after a series of intensive meetings by
political representatives of the Czech
and Slovak nation in 1992. Subsequent
events were very rapid. The Constitution
of the Slovak Republic was passed in Slo-
vakia in September 1992 and definitively
confirmed that the Slovaks were not
interested in further continuation of the
common federation. The Czech National
Council passed the Constitution of the
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Czech Republic in December 1992. The
joint country was then dissolved based on
the Constitutional Act on Dissolution of
the Czech and Slovak Federative Republic,
which was passed by the Federal Assem-
bly on 25 November 1992.

Navrh socialisticke Ustavy.
30. listopadu 1988.

[NA, UV KSC - predsednictvo)
/ Draft Socialist Constitution.
30 November 19889. (National
Archives, Central Commitfee
of the Communist Party of
Czechoslovakia — Presidium)
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Ustavni a ustavnepravni vyvoj

PO roce 19389

/ PETR MLSNA

USTAVNI VYVOJ 1989-1992

Poc¢inaje dnem 17. listopadu 1989 dochdzi
ke zhrouceni komunistického rezimu

a zatina proces mimoiadnych spole-
¢enskych a politickych zmén, s nimiz je
spojena zejména obnova systému plura-
lity politickych stran, zavadéni systému
trzniho hospodaistvi, jakoz i zrovnoprav-
néni véech forem vlastnictvi. Listopadovy
prevrat v roce 1989 v sobé ovSem zahrnuje
také vyznamné statopravni a ustavneé-
pravni zmény, které vyvrcholily rozpa-
dem ceskoslovenské federace k 31. prosin-
ci 1992. Vztah ¢eského a slovenského naro-
da byl napnuty piinejmensim po celou
dobu trvani federace od roku 1968. Komu-
nisticka garnitura proto v navaznosti

na nezbytnost fe$it napéti ve federaci
rozhodla v roce 1986, Ze bude vypracova-
na nova ustava ¢eskoslovenské federace,
ktera by byla koncipovana jako trojjediny
dokument, kdy federalni dstava by nasta-
vila zakladni parametry federalniho
usporadani, jakoz i pomér obou republik
k federaci. Kazda z republik by pak méla
svou vlastni tstavu, ktera by musela byt
ve shodé s ustavou federalni. Listopadem
1989 prace na nové ustavé konci a vyvsta-

va potieba ptijeti nejenom nové ustavy,
ale i brzkého a mnohdy i chvatného
odstranéni komunistickych rezidui, ktera
nemohla byt soucdsti pravniho fadu ve
zménénych pomérech.

Jiz koncem listopadu 1989 je proto
z Ustavy Ceskoslovenské socialistické
republiky vypustén ¢lanek o vedouci tlo-
ze Komunistické strany Ceskoslovenska
ve spole¢nosti a ve staté (Ustavni zakon
¢. 135/1989 Sb.), ¢imZ je umoznén vznik
pluralitniho demokratického systému.
Jesté v prosinci 1989 je zménéna platna
komunisticka astava tak, aby byla umoz-
néna volba Vaclava Havla prezidentem
tehdy jesté Ceskoslovenské socialistické
republiky. V ndvaznosti na zménu zpt-
sobu volby prezidenta republiky a textu
slibu, ktery se jiZz neodvolava na doktrinu
socialismu, je pak Vaclav Havel zvolen
prezidentem republiky dne 29. prosin-
ce 19809.

Mnohem slozitéjsi otdzkou ovSem byla
rekonstrukce zakonodarnych sborti,
zejména pak nastaveni zptisobu kooptace
novych poslancti do Federalniho shro-
mazdéni (federalni parlament) a poslanct
Ceské narodni rady a Slovenské narodni
rady (republikové parlamenty). Rada
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Constitutional and Constitutional
Law Developments after 1989

/ PETR MLSNA

CONSTITUTIONAL DEVELOPMENTS
1989-1992

Beginning on 17 November 1989, the com-
munist regime collapsed and a process

of extraordinary social and political
changes started. This process was linked
to the renewal of the system of plurality
of political parties, the introduction of

a market economy system and making all
forms of ownership equal. The revolution
of November 1989, however, also includes
significant governmental and constitu-
tional law changes, which climaxed with
the collapse of the Czechoslovak Federa-
tion on 31 December 1992. The relationship
between the Czech and Slovak nations was
taut for at least the entire duration of the
federation after 1968. The communist gov-
ernment therefore, in connection with the
need to deal with tension in the federa-
tion, decided in 1986 to draft a new consti-
tution of the Czechoslovak Federation that
was designed as a three-in-one document,
where the federal constitution would

set the basic parameters for the federal
arrangement, as the relationship between
the two republics and the federation. Each
of the republics would then have its own

constitution, which would be the same as
the federal constitution. The work on the
new constitution ended in November 1989
and there arose a need to adopt not only

a new constitution, but also to rapidly,
and often hurriedly, get rid of communist
residue that could not be part of the legal
order in the changed situation.

At the end of November 1989, the arti-
cle on the leading role of the Communist
Party of Czechoslovakia in society and
government was removed from the Con-
stitution of the Czechoslovak Socialist
Republic (Constitutional Act No. 135/1989
Coll.), which enabled the establishment of
a plural democratic system. In December
1989, the communist Constitution was
amended to enable the election of Vaclav
Havel president of the country, which
was then still called the Czechoslovak
Socialist Republic. Following on from
the change to the method of electing the
president of the republic and the text
of the oath, which no longer referred to
the doctrine of socialism, Vaclav Havel
was elected president of the republic on
29 December 1989.

Much more complicated, however, was
the question of reconstructing the leg-
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Vaclav Havel stvrzuje Ustavni
slib svym podpisem po

svem zvoleni prezidentem
Ceskoslovenska. 29. prosince
1988 (CTK] / Vaclav Havel
signs the constitutional oath
affer being elected by the
Czechoslovak parliament in
Prague, Czechoslovkia on
Dec. 29, 1989 (Czech News
Agency)

exponentt byvalého rezimu se totiz po
listopadu 1989 rozhodla rezignovat na
poslanecké mandaty a v zdkonodarnych
sborech se tak uvolnila fada mist. Volby,
na jejichz zakladé by se mandaty mohly
obsadit, nebylo mozné vzhledem k ¢aso-
vému hledisku potfebnému k piipravé
voleb uspotadat tak, aby byly uprazdnéné
mandaty obsazeny a zdkonodarné sbory
se staly funkénimi. Uprdzdnéné man-
daty se proto neobsazovaly na zaklade
obecného, rovného a piimého volebniho
prava pri respektovani tajné volby (tak
to pozadovala dokonce i komunisticka

a tehdy stdle platna ustava), ale na zakla-
dé navrhi politickych stran po dohodé

s Obc¢anskym férem reprezentujicim poli-
tické sily v Cesku a Vetejnosti proti nasili
reprezentujici politické sily na Sloven-
sku. Novi poslanci tak byli kooptovani.
Samotny princip kooptace nebyl tstavné
konformni, nicméné v dané dobé ztejmé

ani nebyl jiny zptsob zasadnéjsi rekon-
strukce zdkonodarnych organti mozny.
Pocatkem roku 1990 pak byly na Sloven-
sku jesté doplnény narodni vybory o nové
poslance, ac¢koliv k takovému kroku nee-
xistovalo v Gstavnim systému federace
zaddné zmocnéni. Slovenska narodni rada
v tomto ohledu porusila ¢eskoslovenskou
ustavou nastavené rozdéleni kompetenci
mezi federaci a republiky. V lednu 1990
pak bylo umoznéno odvolavat poslance,
kteti byli do zdkonodarnych sbora koop-
tovani koncem roku 1989, a nahrazovat je
nové kooptovanymi poslanci. Tato vymé-
na byla umoznéna pouze v obdobi od

23. ledna 1990 do 31. bifezna 1990.

Na jate roku 1990 také zacinaji piipravy
na volby do zdkonodarnych sbort. Zejmé-
na doslo ke zkraceni volebniho obdobi
zakonodarnych sbort, nebot podle plat-
né ustavy meélo volebni obdobi skonéit
az v roce 1991 (posledni volby se konaly
v roce 1986 a volebni obdobi bylo pét let).
Volby byly pFipravovany na ¢erven 1990
a byly to volby svobodné a demokratické
s tim, Ze volebni obdobi bylo dva roky
(Gstavni zdkon ¢. 46/1990 Sb.). V souvislosti
s tim byl také zrusen imperativni man-
dat, kdy podle socialistické ustavy bylo
mozné, aby poslanci byli odvolavani svy-
mi voli¢i z funkce. Dochézi tedy k zave-
deni volného mandatu, kdy poslanec je
volen lidem, ale z vykonu své funkce se
odpovida pouze svému svédomi. Zanik
mandatu z viile voli¢h neni nadale pti-
pustny, nebot by tim byl popten charak-
ter demokratického a svobodného statu.
Zaroven je provedeno oddéleni zakono-
darnych a statnich funkci. Poslanec tedy
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islative bodies, in particular setting the
method of co-opting new deputies to the
Federal Assembly (the federal parliament),
as well as deputies in the Czech National
Council and Slovak National Council (the
republics’ parliaments). This is because

a number of exponents of the former
regime decided to resign as deputies after
November 1989 and a number of seats fell
vacant in the legislative bodies. Elections
based on which seats could be filled could
not be arranged because of the time need-
ed to prepare elections so that the vacated
seats were filled and the legislative bod-
ies became functional. The vacated seats
were therefore not filled based on a gener-
al, equal and direct right to vote exercised
by secret ballot (as was then required
even by the communist constitution that
was still valid), but based on proposals by
political parties following an agreement
with Civic Forum, representing politi-

cal forces in Bohemia and Moravia, and
Public Against Violence, representing
political forces in Slovakia. The new depu-
ties were therefore co-opted. The princi-
ple of co-option did not conform to the
constitution, but at the time there was
evidently no other way of fundamentally
reconstructing the legislative bodies. At
the start of 1990, the national committees
in Slovakia were supplemented with new
deputies, although there was no authori-
sation for such step in the federation’s
constitutional system. In this respect,

the Slovak National Council breached the
division of powers between the federa-
tion and the republic set by the Czecho-
slovak Constitution. In January 1990, it

became possible to remove deputies that
were co-opted to legislative bodies at the
end of 1989 and replace them with newly
co-opted deputies. This replacement was
enabled only between 23 January 1990
and 31 March 1990.

The preparations for elections to legis-
lative bodies also began in the spring of
1990. In particular, there was a reduction
in the legislative bodies’ life, as, according
to the valid constitution, their term was
to end in 1991 (the last elections had been
in 1986 and the term was 5 years). The elec-
tions were prepared in June 1990 and were
free and democratic for a term of 2 years
(Constitutional Act No. 46/1990 Coll.). In
connection with this, the imperative man-
date was also removed—according to the
socialist constitution deputies could be
removed from their positions by their vot-
ers. A free mandate, where a deputy was
elected by the people, but only answered
to his conscience for the performance of
his office, was therefore introduced. The
recall of a deputy by the voters’ will is no
longer admissible, as this would deny the
character of a democratic and free coun-
try. There was also a separation of the leg-
islative and executive functions. A deputy
could not be in a labour law or other simi-
lar relationship with state administration
bodies. The number of members of the
House of the People at the Federal Assem-
bly was reduced to 150 deputies.

Each of the republics was allowed
to adopt its own constitutional acts in
March 1990, if they were necessary for the
administration of their internal affairs.
This moment was very fundamental for
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nemtize byt v pracovnépravnim ¢i jiném
obdobném vztahu k orgdntim statni spra-
vy. Pocet ¢lentt Snémovny lidu Federalni-
ho shromazdéni byl snizen na sto padesat
poslanct.

V bieznu roku 1990 je umoznéno kaz-
dé z republik, aby si ptijimala vlastni
ustavni zdkony, pokud jsou nezbytné ke
spravé jejich vnit¥nich zalezitosti. Tento
moment je velmi zdsadni pro dalsi ¥eSeni
federaliza¢ni otazky, nebot tim, Ze bylo
republikdm umoznéno vytvaret si vlastni
republikové tstavni zdkonodarstvi, je
zahdjen vyrazny a rychly proces eman-
cipace kazdé z republik, ktery nakonec
kon¢i az rozpadem federace. Zaroven také
dochazi k vypusténi slova ,socialisticka®
z nazvu federace a obou republik. Dokla-
dem pnuti mezi obéma narody v této
dobé byl zejména spor spojeny s piejme-
novanim republiky, ke kterému doslo
v bfeznu 1990, ktery symbolizuje ptimé
rozpory mezi ¢eskou a slovenskou politic-
kou reprezentaci a otevira otazku dalsiho
statopravniho uspotrddani. Neni proto ani
prekvapujici vyvoj v roce 1990, kdy fadou
ustavnich zdkont doslo k posileni kom-
petenci obou republik na tkor federace
(napt. tstavni zdkon ¢. 556/1990 Sb.).

Vedle statopravnich otazek byly feseny
i problémy ryze praktické, napi. v kvét-
nu roku 1990 byl umoznén vznik sou-
kromych a cirkevnich kol a bylo také
umoznéno poskytovat v nich vzdélani
za uplatu. Zaroven také probihaly pti-
pravy na komunalni volby, kterymi byla
ukonéena existence narodnich vybort,

a doslo k navratu k mistni samosprave.
Komunalni volby se konaly v listopadu

1990 a volebni obdobi obecnich zastupite-
14 bylo ¢tyti roky. Tak je tomu ostatné do
dnesni doby. V zari 1990 pak doslo ke zru-
Seni Narodni fronty a byl nové upraven
zptisob pro jmenovani soudcti. V listopa-
du 1990 byly ptFijaty dva tstavni zakony,
které ovsem v mnohém byly pouze gestem
a jejichz prakticka realizace ukazala,

Ze pravo v polistopadovém obdobi zao-
stavalo za realitou. Jednalo se o ustavni
zdkony o navraceni majetku Komunis-
tické strany Ceskoslovenska a Svazu soci-
alistické mladeze lidu ¢eské a slovenské
federace.

Nejvyznamnéjsi udalosti roku 1991 bylo
bezesporu prijeti Listiny zdkladnich prav
a svobod, kterd byla po vzoru Ustavni
listiny z roku 1920 uvozena samostat-
nym ustavnim zdkonem (istavni zadkon
¢. 231991 Sb.). Listina zédkladnich prav
a svobod byla prijata dne 9. ledna 1991
a uvozovaci ustavni zdkon stanovil, Ze
ustavni zdkony, jiné zadkony a dalsi prav-
ni piedpisy, jejich vyklad a pouzivani
musi byt v souladu s Listinou zakladnich
prav a svobod, a pokud by zakony a jiné
pravni predpisy nebyly uvedeny do sou-
ladu s Listinou zakladnich prav a svobod
nejpozdéji do 31. prosince 1991, pozbyla
by timto dnem ui¢innosti ta ustanoveni,
ktera s Listinou zakladnich prav a svobod
nejsou v souladu. Koncept obecné deroga-
tivni klauzule mél za cil odstranit z plat-
ného prava vSechny poztstatky komu-
nistického prava, které by neodpovidaly
charakteru demokratického pravniho
statu. Zakladnimi ideovymi zdroji Listiny
zdkladnich prav a svobod byly VSeobecna
deklarace lidskych prav Organizace spoje-
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the further solution of the federalisation
question, as by enabling the republics

to create their own republic’s constitu-
tional legislation it started the marked
and rapid process of emancipating each
of the republics, which ended with the
federation’s collapse. The word “Socialist”
was also deleted from the name of the
federation and both republics. The ten-
sion between the two nations at this time
is shown, in particular, by the dispute
linked to the re-naming of the repub-

lic, which occurred in 1990 and which
symbolised the direct conflicts between
Czech and Slovak political representa-
tives and opened the question of how the
country would be organised. The develop-
ments in 1990, when a number of consti-
tutional acts (such as Constitutional Act
No. 556/1990 Coll.) strengthened the pow-
ers of the two republics to the federation’s
detriment, are therefore no surprise.

In addition to the governmental law
questions, problems of a truly practical
nature were also dealt with and in May
1990 the establishment of private and
church schools, as well as the provision
of education therein for a fee, was made
possible. There were also preparations
for municipal elections, which ended the
existence of the national committees and
led to a return to local self-government.
Municipal elections were held in 1990 and
the term of office for municipal deputies
was 4 years. That is the way it still is. The
National Front was terminated and the
method of appointing judges was newly
laid out in September 1990. Two consti-
tutional acts were adopted in November

1990, but in many ways they were only
a gesture and their practical implemen-
tation showed that the law in the post-
November period lagged behind reality.
They were constitutional acts on the
return of the property of the Communist
Party of Czechoslovakia and the Union of
Socialist Youth to the people of the Czech
and Slovak Federation.

The most significant event of 1991 was
undoubtedly the acceptance of the Bill
of Fundamental Rights and Freedoms,
which was introduced by an independ-
ent constitutional act (Constitutional Act
No. 23/1991 Coll.), based on the example
of the Constitution of 1920. The Bill of
Fundamental Rights and Freedoms was
adopted on 9 January 1991 and the intro-
ductory constitutional act stated that
the interpretation and application of
other constitutional acts, other acts and
other legislation had to be in accordance
with the Bill of Fundamental Rights and
Freedoms, and if acts and other legisla-
tion were not brought into harmony
with the Bill of Fundamental Rights and
Freedoms by 31 December 1991 at the
latest, the provisions that were not in
compliance with the Bill of Fundamental
Rights and Freedoms would lose effect
on that day. The concept of the general
derogative clause was aimed at removing
from valid law all the remains of commu-
nist law that did not correspond to the
character of a democratic country with
the rule of law. The basic sources of ideas
for the Bill of Fundamental Rights and
Freedoms were the UN Universal Declara-
tion of Human Rights, the International
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nych narodt, Mezinarodni pakt o obéan-
skych a politickych pravech a Mezinarod-
nich pakt o hospodaiskych, socidlnich

a kulturnich pravech, které byly soucasti
¢eskoslovenského pravniho ¥adu jiz od
roku 1976 a jejichz nedodrzovani vedlo

v roce 1977 ke vzniku Charty 77. Neopo-
minutelnym inspira¢nim zdrojem byla
také evropska Umluva o ochrané lidskych
prav a zakladnich svobod a Evropska soci-
alni charta, jakoz i nékteré zahrani¢ni
ustavy (zejména Zakladni zakon Spolkové
republiky Némecko). Prava a svobody byly
pojaty jako prirozena prava, ktera jsou
nezadatelnd, nezcizitelna, neproml¢itel-
nda a nezrusitelnd a jsou zarucena jed-
notlivetim nikoliv z rozhodnuti statu ¢i
na zdkladé pravnich norem, ale ze samé
podstaty existence lidské bytosti. To, Ze se
bytost stava ¢lovékem narozenim, je samo
o sobé zdsadnim znakem toho, Ze se stava
nositelem téchto prav, jez se snoubi s lid-
skou existenci. Byt byla Listina zaklad-
nich prav a svobod ptijata jako federalni
ustavni zdkon, tak s rozpadem federace
doslo k jeji recepci do ustavniho poradku
Ceské republiky s tim, Ze ji 1ze povazo-
vat za zadklad demokratického pravniho
statu, jakoz i za elementarni pilit ¢eské-
ho ustavniho systému, nebot jeji obsah
nesméiuje pouze ke garanci zdkladnich
prav a svobod jednotlivct, ale také upra-
vuje vztahy mezi staitem a nékterymi
organizacemi (napi. cirkve, politické stra-
ny, odborové organizace aj.). Vyjimeéné
Listina zdkladnich prav a svobod stanovi
také povinnosti (povinna skolni dochéaz-
ka, daniova povinnost, zdkaz zneuziti
vlastnického prava).

Krize trvani ¢eskoslovenské federace
se v roce 1991 projevila pFijetim ustav-
niho zdkona o referendu (istavni zakon
¢. 3271991 Sb.), ktery vyslovné zakotvil
povinnost kondni celostatniho referenda
v pripadé, pokud by chtéla jedna z repub-
lik vystoupit z federace. A¢koliv byl tento
ustavni zdkon ptijat a byl platny, v praxi
se podle néj nikdy nepostupovalo, nebot
k zdniku federace doslo konstruovanym
zpusobem dohodou a nikoliv vystoupe-
nim, jak to predpokladal tento tistavni
zakon. Pravé tato skutec¢nost vedla dok-
trinu k tomu, aby kritizovala politickou
reprezentaci za to, Zze nebyl dodrzen
ustavni postup pro zanik ¢eskoslovenské
federace, pticemz v tehdejsich kritickych
nazorech se odrazela i skute¢nost, Ze poli-
tici se obavali postoje ¢eskoslovenského
obyvatelstva, ktery by nemusel byt v sou-
ladu s nazory politické reprezentace.

V listopadu 1991 pak byl ptijat dstavni
zakon, kterym byl ziizen Nejvyssi kont-
rolni uf¥ad jako kontrolni orgdn opravné-
ny ke kontrole hospodaieni s majetkem
statu, jakoz i prostiedky vynakladanymi
na zakladé statniho rozpoctu. Dale byl
také ziizen Ustavni soud Ceské a Sloven-
ské Federativni Republiky, ktery ovsem
vykondval ¢innost pouze v druhém
pololeti roku 1992 a nasledné s rozpadem
federace zanikl s tim, Ze kazda z nové
vzniklych republik si konstituovala vlast-
ni ustavni soudnictvi. Z vyvoje v roce 1991
1ze nicméné vysledovat, Ze ustavodarce
si byl védom toho, Ze v tistavnim systému
musi existovat kontrolni instituce, které
meritorné nejsou svazany se zakonodar-
nou ani vykonnou moci a jejichz smyslem
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Pact on Civil and Political Rights and the
International Pact on Economic, Social
and Cultural Rights that were part of the
Czechoslovak legal order from 1976; it was
non-compliance with them that led to
the establishment of Charter 77 in 1977.

A crucial source of inspiration was also
the European Convention for the Protec-
tion of Human Rights and Fundamental
Freedoms and the European Social Char-
ter, as well as some foreign constitutions
(in particular the Basic Law for the Fed-
eral Republic of Germany). The rights and
freedoms were called natural rights that
are vested, inalienable, imprescribable
and irrevocable and are guaranteed for
individuals not by a government deci-
sion or based on legal standards, but
from the very essence of a human being’s
existence. The fact that a being becomes
a man upon birth is, of itself, the funda-
mental sign that he becomes the bearer of
such rights, which are wedded to human
existence. Although the Bill of Funda-
mental Rights and Freedoms was passed
as a federal constitutional act, with the
collapse of the federation it was received
into the constitutional order of the Czech
Republic, where it can be regarded as the
basis of a democratic country where the
rule of law applies and an elementary
pillar of the Czech constitutional system,
as its content is directed not only at guar-
anteeing individuals’ fundamental rights
and freedoms, but also governs the rela-
tions between the government and some
organisations (e.g. churches, political par-
ties, union organisations, etc.). Exception-
ally, the Bill of Fundamental Rights and

Freedoms also sets out some duties (man-
datory school attendance, duty to pay
taxes, ban on abusing ownership rights).

The crisis in the Czechoslovak Federa-
tion in 1991 led to the passing of a con-
stitutional act on a referendum (Con-
stitutional Act No. 327/1991 Coll.), which
expressly established the duty to hold
a national referendum in the event one of
the republics wanted to secede from the
federation. Although this constitutional
act was passed and was valid, it was never
applied in practice, as the federation was
terminated in a concocted manner by
agreement, not be secession, as was pre-
dicted by the constitutional act. It was
this fact that led to criticism of political
representatives for not complying with
the constitutional procedure for the ter-
mination of the Czechoslovak federation,
and the critical opinions of that time
reflected the fact that politicians were
worried about the opinion of the Czecho-
slovak people, which may not have been
in accordance with the opinions of politi-
cal representatives.

A constitutional act passed in Novem-
ber 1991 established the Supreme Audit
Office as the control body authorised to
check the management of government
assets, as well as funds expended based
on the government budget. The Constitu-
tional Court of the Czech and Slovak Fed-
erative Republic was also established, but
was only active in the second half of 1992
and then ceased to exist when the federa-
tion collapsed, after which each of the
newly formed republics constituted its
own constitutional judicial system. Nev-
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Poslanci Federalniho
shromazdeni pti hlasovani

o0 zaniku Ceské a Slovenské
Federativni Republiky

25, listopadu 1992. (CTK) /
Deputies of the Federal
Assembly vating on the
dissolution of the Czech and

Slovak Federative Republic on
25 November 1992. (Czech
News Agency)

ma byt nezavislost a dohled nad dodrzo-
vanim ustavnosti a zdkonnosti. Prosazuje
se tak myslenka, Ze stat musi kontrolovat
sam sebe jak v roviné dodrzovani usta-
vy (Ustavni soud a kontrola tstavnosti),
tak i v roviné nakladani s finané¢nimi
a majetkovymi prosttedky (Nejvyssi kon-
trolni utad a kontrola hospodarnosti
a efektivnosti).

Kli¢ovou uddlosti roku 1992 byly vol-
by do Ceské narodni rady a Slovenské
narodni rady, které se konaly ve dnech
5.a 6. ¢ervna 1992 s tim, ze volebni obdobi
zakonodarnych sbort vzeslych z téchto
voleb bylo ¢tyti roky. V ndvaznosti na
tyto volby byl vyvoj ustavnich udalosti
v ¢ervnu 1992 velmi rychly a ubiral se ces-
tou k samostatnosti obou republik. Dne
17. ¢ervence 1992 piijala Slovenska narod-
ni rada Deklaraci svrchovanosti Sloven-

ské republiky, coz vedlo prezidenta Vacla-
va Havla k odstoupeni z funkce a v druhé
poloviné roku 1992 tak fungovala federace
bez prezidenta. V Gstavni teorii byva akt
deklarace svrchovanosti naroda povazo-
van za jeden z moznych zptisobt vzni-

ku samostatného statu. Dne 1. zaii 1992
potom piijala Slovenskd narodni rada
Ustavu Slovenské republiky, kterd ¢asteé-
né jesté respektovala existujici federaci,
ale do dusledku vzato jiz pocitala s jejim
zdnikem. Ustava Slovenské republiky byla
ustavou suverénniho a samostatného
statu a nabyla t¢innosti dne 1. ¥ijna 1992.
Nezodpovézenou otazkou tak ztistava, zda
federace zanikla nabytim G¢innosti této
ustavy nebo az koncem roku 1992. Obec-
né je zastavan nazor, ze koncem roku
1992. Vlastni politicky dohodnuty zanik
federace byl nasledné potvrzen jesté
tadou astavnich zakont, jejichz cilem
bylo usnadnéni existence samostatnych
statti a bezproblémovy zanik federace,
zejména byl upraven piechod nékterych
kompetenci federalnich organt na orga-
ny samostatnych republik (Gstavni zdakon
¢. 493/1992 Sb.), jakoz i prevod majetku
Ceské a Slovenské Federativni Republiky
na Ceskou republiku a Slovenskou repub-
liku jako jeji nastupnické staty. K roz-
déleni majetku byly pouzity dva zdklad-
ni principy: tzv. izemni princip, kdy
vlastnikem nemovitosti se stal ten stat,
na jehoz tizemi se nemovitosti nachéaze-
ly, véetné movitého majetku, ktery byl

s nimi spojen jako piislusenstvi, a tzv.
princip poé¢tu obyvatel, kdy pro déleni
finan¢nich rezerv a deviz byl stanoven
pomér 2:1, ktery odpovidal poc¢tu obyva-
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ertheless, the developments in 1991 show
that constitutional legislators were aware
that there had to be control institutions
in the constitutional system that were
not, in fact, bound up with legislative or
executive power and whose justification
was to be independence and supervision
of constitutionality and lawfulness. The
idea that the government had to check
itself both at the level of compliance with
the constitution (Constitutional Court
and check on constitutionality) and at
the level of handling funds and assets
(Supreme Audit Office and check on econ-
omy and efficiency) started to take hold.
The key event in 1992 was the elections
to the Czech National Council and the
Slovak National Council, which were held
on 5 and 6 June 1992, where the term of
office for the legislative bodies arising
from these elections would be 4 years. In
connection with the elections, develop-
ments in constitutional events in June
1992 were very fast and went the way of
independence for both republics. On 17
July 1992 the Slovak National Council
accepted the Declaration of Sovereignty
of the Slovak Republic, which led Presi-
dent Vaclav Havel to resign from his posi-
tion, and in the second half of 1992 the
federation operated without a president.
In constitutional theory, the act of declar-
ing a nation’s sovereignty is regarded as
one of the possible ways of establishing
an independent country. On 1 Septem-
ber 1992, the Slovak National Council
adopted the Constitution of the Slovak
Republic, which partially respected the
existing federation, but already expected

its demise. The Constitution of the Slovak

Republic was the constitution of a sover-
eign and independent country and came
into effect on 1 October 1992. One unan-
swered question that remains is whether
the federation ended when this constitu-
tion came into effect or later, at the end
of 1992. The opinion that it was at the end
of 1992 is generally held. The actual politi-
cally agreed demise of the federation was
then confirmed by a number of consti-
tutional acts, the aim of which was to
facilitate the existence of separate coun-
tries and the problem-free termination
of the federation; in particular they set
out the transfer of some powers from fed-
eral bodies to bodies of the independent
republics (Constitutional Act No. 493/1992
Coll.), as well as the transfer of assets of
the Czech and Slovak Federative Republic
to the Czech Republic and Slovak Repub-
lic, as its successor states. Two basic prin-
ciples were used to divide the assets: the
territorial principle, where the owner of
properties became the country on whose
territory the properties were, including

Poslanci Slovenske| narodnej
sfrany oslavujl zpevem
slovenské hymny prijeti zakona
0 zaniku Ceské a Slovenské
Federativni Republiky.

25, listopadu 1992 (CTK) /
Deputies for the Slovak National
Party celebrafe the passage

of the act on dissolution of the
Czech and Slovak Federative
Republic by singing the

Slovak natfional anthem on

25 November 1992 (Czech
News Agency)
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Predseda Ceské narodni rady
Milan Uhde (vlevo) a premiér
Ceské republiky Vaclav Klaus
si podévajf ruce po prijeff ceské
Ustavy. 16. prosince 1992

[CTK) / Speaker of the Czech
National Council Milan Uhde
(left) and Prime Minister of the
Czech Republic Vaclav Klaus
shake hands after the passage
of the Czech constitution.

18 December 1992 (Czech
News Agency)
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tel v jednotlivych republikach. Nakonec
byl dne 25. listopadu 1992 pfijat ustavni
zékon o zaniku Ceské a Slovenské Federa-
tivni Republiky, ktery stanovil, Ze federa-
ce zanika uplynutim dne 31. prosince 1992
a nastupnickymi staty prohlasil jak Ces-
kou republiku, tak i Slovenskou republi-
ku (ustavni zadkon ¢&. 542/1992 Sb.). Tento
astavni zdkon je vyjimeénym ptipadem,
kdy stat sdm rozhodl o svém zaniku.
Vyvoj smétujici k zdniku spole¢ného
statu vedl k urychlen{ piiprav na Usta-
vé Ceské republiky, ktera byla nakonec
piijata dne 16. prosince 1992 a nasledné
vyhlasena jako ustavni zdkon ¢. 1/1993 Sh.
Komise, které se piipravou nové tstavy
zabyvaly, se potykaly s fadou problému,
které bylo nezbytné fesit ve velmi krat-

ké dobé. Jednalo se zejména o otazky,
zda by méla byt Listina zdkladnich prav
a svobod zatrazena do tstavniho poradku
Ceské republiky beze zmén, zda by mél
byt ¢esky parlament koncipovan jako
jedno nebo dvoukomorovy, zda by ustava
méla obsahovat institut celostatniho refe-
renda, popft. jaké izemni samospravné
usporadani by méla Ceska republika mit.
Posledni dvé uvedené otazky nakonec
ustavodarce ponechal upravé budouciho
ustavniho zakona.

USTAVA 1993 A USTAVNI vVYVOJ
1993-2009

Ustava Ceské republiky nabyla ui¢innosti
dne 1. ledna 1993 v navaznosti na vznik
Ceské republiky jako samostatného statu.
Ustava je zakladnim zdkonem statu, ktery
vymezuje ideové, institucionalni, jakoz

i funkéni a mocenské vztahy a otazky
souvisejici s existenci statu. Zakotvuje
zakladni dstavni organy statu a vztahy
mezi nimi. Ustava definuje Ceskou repub-
liku jako svrchovany, jednotny a demo-
kraticky pravni stat zalozeny na tcté

k praviim a svobodam ¢lovéka a ob¢ana.
Ustava je projevem zékladni premisy kon-
stitucionalismu, Ze vlada lidu je zajisténa
prostrednictvim tstavy. Ceska republika
neni statem, v jehoz rdmci by se rozho-
dovani uskute¢niovalo skrze referenda
nebo lidové hlasovani, nybrz skrze vole-
né zastupce lidu. V tomto ohledu je lid
zdrojem veskeré statni moci a vykonava
ji prostfednictvim moci zdkonodarné
(Parlament Ceské republiky - Poslanecka
snémovna a Senat), vykonné (vlada a pre-
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movables that were linked to them as fit-
tings and fixtures, and the principle of
population, where a ratio of 2:1 was set,
corresponding to the populations of the
republics, for the division of the financial
reserves and foreign exchange. In the
end, on 25 November 1992 a constitutional
act on the termination of the Czech and
Slovak Federative Republic was passed. It
stated that the federation would termi-
nate at the end of 31 December 1992 and
declared the successor states to be the
Czech Republic and the Slovak Republic
(Constitutional Act No. 542/1992 Coll.). This
constitutional act was an exceptional
case of a country deciding it would cease
to exist.

Developments leading to the end of
the joint country accelerated prepara-
tions for the Constitution of the Czech
Republic, which, in the end, was adopted
on 16 December 1992 and promulgated
as Constitutional Act No. 1/1993 Coll.
The commission that prepared the new
constitution encountered a number of
problems that had to be resolved in a very
short time. They were, in particular, ques-
tions of whether the Bill of Fundamental
Rights and Freedoms should be included
in the constitutional order of the Czech
Republic without any changes, whether
the Czech parliament should be uni- or
bicameral, whether the constitution
should include the institute of a national
referendum, and what arrangement
of local authorities the Czech Republic
should have. In the end, the constitution-
al legislators left the last two questions to

THE 1993 CONSTITUTION
AND CONSTITUTIONAL DEVELOPMENTS
1993-2009

The Constitution of the Czech Republic
came into effect on 1 January 1993 in
connection with the establishment of
the Czech Republic as an independent
country. The constitution is the coun-
try’s fundamental law and defines the
conceptual, institutional, functional
and power relations and matters related
to the country’s existence. It establishes
the country’s basic constitutional bodies
and relations between them. The Con-
stitution defines the Czech Republic as

a sovereign, integrated and democratic
country where the rule of law applies,
based on the rights and freedoms of
man and citizens. The constitution is

an expression of the basic premises of
constitutionalism—that the government
of the people is ensured through the
constitution. The Czech Republic is not

a country in which decisions would be
made by referenda or national votes, but
through the elected representatives of
the people. In this respect, the people are
the source of all government power and
exercise it through the legislative branch
(the Parliament of the Czech Republic—
the Chamber of Deputies and the Senate),
the executive branch (the government
and the president of the republic) and
the judicial branch (the general system
of courts, the Constitutional Court of the
Czech Republic). The idea of the division
of power is an expression of the control

.
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a future constitutional act. of power. The constitution, as a modern
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zident republiky) a soudni (obecna sou-
stava soudil, Ustavni soud Ceské republi-
ky). Myslenka délby moci je vyrazem kon-
troly moci. Ustava jako moderni zdkladni
zakon demokratického pravniho statu
znemoznuje koncentraci moci v rukach
jednotlivct nebo vybranych instituci.
Vsechny tii moci ve staté participuji na
vykonu statni moci a opravnéni k vykonu
statni moci odvozuji od lidu, ktery jako
legitimizaéni zdroj piendasi svoji moc

na organy statni moci skrze volby, a to
nejenom prostfednictvim voleb do Par-
lamentu Ceské republiky, ale také voleb
do krajskych a obecnich zastupitelstev.
VSechny moci jsou konstruoviny na mys-
lence brzd a vyvazovani, tj. vykon jejich
pravomoci je podminén souc¢innosti vice-
ro ustavnich orgdnt. Vlada ma napiiklad
povinnost zadat o divéru Poslaneckou
snémovnu s tim, Ze pokud tato vladé
nevyslovi davéru nebo ji dokonce vyslo-
vi nedtivéru, mé vlada povinnost podat
demisi. Prezident republiky je pti vykonu
svych pravomoci limitovan kontrasignaci
nékterych rozhodnuti predsedou vlady
nebo jim povéieného ¢lena, coz zname-
na, ze platnost nékterych rozhodnuti
prezidenta republiky nenastane, pokud
piedseda vlady nebo jim povéteny ¢len
rozhodnuti prezidenta republiky nekon-
trasignuje.

Ceskd republika je parlamentni repub-
likou, kde je to predevsim Poslanecka
snémovna, kterd ma vysadnéjsi postaveni
oproti obéma zbyvajicim mocim a ma
také vliv na obsazeni zakladnich ustav-
nich a statnich organt (napt. Nejvyssi
kontrolni utad, Vetejny ochrance prav,

Rada pro rozhlasové a televizni vysilani
apod.). Nicméné i Parlament Ceské repub-
liky je limitovan pii vykonu ustavodarné
a zdkonoddarné ¢innosti axiomy, které
stanovi Ustava. Zcela zdsadni je v tomto
ohledu axiom, Ze ani tstavodarce nemuize
ménit podstatné naleZitosti demokratic-
kého pravniho statu (tzv. materidlni nebo
také nezménitelné jadro Ustavy). Nad
dodrzovanim Ustavy, jejiho materialniho
jadra, ustavniho poiadku, jakoZ i ustav-
nosti obecné bdi Ustavni soud, ktery je
opravnén rozhodovat zejména o zruseni
zakon, a to i ustavnich zakonti, pokud
by tyto byly v rozporu s materialnim
jadrem Ustavy (dosud k tomu doslo pou-
ze jedenkrat v roce 2009, kdy byl zrusen
ustavni zakon ¢. 195/2009 Sb., o zkraceni
patého volebniho obdobi Poslanecké sné-
movny). Soudci Ustavniho soudu jsou pro
funkce jmenovani prezidentem republiky
poté, co s ndvrhem na jejich jmenovani,
ktery predklada prezident republiky,
vyslovi souhlas Senat Parlamentu Ceské
republiky.

Soudni moc vykonavaji v Ceské repub-
lice nezavislé a nestranné soudy, pfi¢emz
soudci jsou vazani pouze zdkonem nebo
mezinarodni smlouvou, ktera je soucasti
pravniho ¥4du Ceské republiky. Zdkladni
otazky spravy soudni moci jsou uprave-
ny v zdkoné o soudech a soudcich. Statni
spravu soudt provadi na zdkladé kompe-
ten¢niho zakona Ministerstvo spravedl-
nosti, coZ ovdem neznamena, Ze toto by
mohlo zasahovat do rozhodovani soud.
Ministerstvo spravedlnosti pouze vytva-
i predpoklady pro vykon nezavislého
a nestranného soudnictvi.

PREZIDENTA REPUBLIKY, ZE REFERENDUM 0O PRISTOUPENI CESKE REPUBLIKY K EVROPSKE UNIl NEVYHLASI, M] 0O TOM, ZC
ZAKONEM 0O REFERENDU O PRISTOUPEN[ CESKE REPUBLIKY K EVROPSKE UNII A SE ZAKONEM VYDANYM K JEHO PROVEDEN
A TO PRED JEJI RATIFIKACI. DO ROZHODNUTI USTAVNIHO SOUDU NEMUZE BYT SMLOUVA RATIFIKOVANA. ZAKON MUZE ST,



fundamental law for a democratic coun-
try with the rule of law, makes it impos-
sible to concentrate power in the hands
of individuals or selected institutions. All
three branches in the country participate
in the exercise of power and derive their
authorisation to exercise power from the
people, which, as a source of legitimacy,
transfer their power to government
bodies through elections, both to the
Parliament of the Czech Republic and
also elections to regional and municipal
assemblies. All the branches are built on
the idea of checks and balances, i.e. the
exercise of their powers is conditional
upon the co-operation of more than

one executive body. The government,

for example, has to ask the Chamber of
Deputies for a vote of confidence and, if it
does not pass a vote of confidence in the
government or passes a vote of no confi-
dence, the government is under a duty to
submit its resignation. When exercising
his powers, the president of the republic
is limited by the need to have the prime
minister or an authorised cabinet mem-
ber countersign some decisions, which
means that some decisions of the presi-
dent of the republic do not become valid
until the prime minister or an authorised
cabinet member countersigns them.

The Czech Republic is a parliamentary
republic where it is primarily the Cham-
ber of Deputies that has a more privi-
leged position in comparison with the
other two remaining branches, as well
as an influence on appointments to the
basic constitutional and state bodies (e.g.

Rights, Council for Radio and Television
Broadcasting, etc.). Nevertheless, the Par-
liament of the Czech Republic is limited
in the performance of constitutional and
legislative activities by the axioms set out
by the Constitution. Quite fundamental
in this regard is the axiom that not even
constitutional legislators can change the
significant requisites of a democratic
country where the rule of law applies (i.e.
the material or unchangeable core of the
Constitution). The Constitutional Court
generally supervises compliance with
the Constitution, its material core, the
constitutional order and constitutional-
ity in general, and is entitled to decide,
in particular, on the overturning of acts,
including constitutional acts, if they are
in conflict with the material core of the
Constitution (so far this has only hap-
pened once, in 2009, when Constitutional
Act No. 195/2009 Coll., on the abbrevia-
tion of the fifth term of the Chamber of
Deputies, was overturned). Constitutional
Court judges are appointed to their posi-
tion by the president of the republic after
the Senate of the Parliament of the Czech
Republic expresses its agreement with
a proposal for their appointment submit-
ted by the president of the republic.
Judicial power is exercised in the
Czech Republic by independent and
impartial courts, where judges are only
bound by the law or international agree-
ments that are part of the Czech Repub-
lic’s legal order. The basic matters con-
cerning the administration of the judicial
branch are set out in the Act on Courts

O
O
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Ustavu lze ménit pouze tistavnim zako-
nem. Tento zdanlivé jednoduchy princip
v sobé skryva velkou pojistku pted snaha-
mi koncentrovat moc v jednéch rukach
a také snahami novelizovat Ustavu ad
hoc zptisobem, pouze pro konkrétni pti-
pad a danou dobu, aniz by takova zména
Ustavy byla prospektivni, tj. aby platila
pro futuro. V tomto ohledu je zdsadni
nélez Ustavniho soudu z podzimu roku
2009, kterym Ustavni soud zrusil tstavni
zdkon o zkraceni volebniho obdobi Posla-
necké snémovny, nebot tento byl svou
povahou pouze jednorazovym opatienim
a v dtsledku toho prolomenim Ustavy pro
jediny a konkrétni ucel. Lze vést debatu

nad tim, zda se ze strany Ustavniho soudu
nejednalo o piilisny aktivismus, nicméné
inspirativni pro demokraticky pravni stat
je nosna idea této kauzy, Ze ani ustavo-
darce nemtize volné disponovat s pravem,
ani ustavodarce nemuze piijmout ustavni
zakon, ktery by odporoval zdkladnim
charakteristikdm demokratického prav-
niho statu. Ani ustavodarce nestoji mimo
kontrolni mechanismy Ustavy.

V tomto ohledu lze citovat z prvniho
nalezu Ustavniho soudu piijatého v roce
1993, ktery perem neddvno zesnulého
Vladimira Kloko¢ky konstatoval k pova-
ze demokratického pravniho statu, ze:
LUstava Ceské republiky neni zaloZena na

JEJICH JEDNOTLIVYCH USTANOVENI, JSOU- LI V ROZPORU SE ZAKONEM, B] SPORY O ROZSAH KOMPETENCI STATNICH ORI
A ZA JAKYCH PODMINEK JE OPRAVNEN PODAT NAVRH NA ZAHAJENI RIZENI A DALSI PRAVIDLA O RIZENI PRED USTAVNIM SC
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tion of courts is performed based on an
authorising act by the Ministry of Justice,
but this does not mean that it can inter-
fere with court decisions. The Ministry of
Justice only creates the conditions for an
independent and impartial judiciary.
The Constitution can only be amended
by a constitutional act. This seemingly
simple principle is a big insurance policy
against attempts to concentrate power
in the hands of one person or institu-
tion, as well as attempts to amend the
Constitution in an ad hoc manner, only
for a specific case and time, without such
an amendment to the Constitution being

In this respect a ruling by the Consti-
tutional Court in the autumn of 2009 is
fundamental. The court overturned an
act abbreviating the life of the Chamber
of Deputies, as its nature made it merely
a one-off measure and, as a consequence
of this, a breach of the Constitution for
one specific purpose. It can be debated
whether this was a case of over-activism
on the part of the Constitutional Court,
but the main idea of this case—that con-
stitutional legislators cannot exercise
their rights free of all constraints, and
that constitutional legislators cannot
pass a constitutional act that conflicts
with the basic characteristics of a demo-
cratic country with the rule of law—is
inspiring for a democratic country with
the rule of law. Not even constitutional
legislators are outside the Constitution’s
control mechanisms.

In this respect we can quote the
Constitutional Court’s first ruling in
1993, which, through the pen of the late
Vladimir Klokocka, had the following
to say about the nature of a democratic
country where the rule of law applies:
“The Constitution of the Czech Republic
is not based on value neutrality, it is not
only a definition of institutions and proc-
esses, but integrates into its text certain
regulative ideas expressing the basic
untouchable values of a democratic soci-
ety. The Constitution accepts and respects
the principle of legality as a part of the
overall concept of the rule of law, but does
not only tie positive law to formal legality,
instead subordinating the interpretation
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prospective, i.e. of it applying pro futuro. and application of legal standards to the
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hodnotové neutralité, neni jen pouhym
vymezenim instituci a procesi, ale véle-
fiuje do svého textu i uréité regulativni
ideje vyjadiujict zakladni nedotknutelné
hodnoty demokratické spolecnosti. Ustava
akceptuje a respektuje princip legality
jako soucdast celkové koncepce pravniho
statu, nevdze vsak pozitivni prdvo jen na
Jformalni legalitu, ale vyklad a pouziti
prdavnich norem podvizuje jejich obsahové
materidlnimu smyslu, podmiriuje prdavo
respektovanim zakladnich konstitutivnich
hodnot demokratické spolec¢nosti a témi-
to hodnotami také uziti pravnich norem
méri. To znamend i pti kontinuité se ,sta-
rym pravem® hodnotovou diskontinuitu
se ,starym rezimem®. Toto pojeti istavniho
statu odmita formdlné-raciondlni legitimi-
tu rezimu a formadlni pravni stat. At jsou
zakony statu jakékoliv, ve staté, ktery se
oznacuje za demokraticky a proklamuje
princip svrchovanosti lidu, nemiiZe byt
zZadny jiny rezim legitimni nez rezim demo-
kraticky.

Legitimita politického rezimu se nemuze
opirat jen o formdlné-pravni aspekty, pro-
toZe hodnoty a principy, o které se rezim
opird, nejsou jen pravni, ale predevsim
politické povahy. Takové principy nasi
ustavy, jako je svrchovanost lidu, repre-
zentativni demokracie, pravni stdt, jsou
principy politické organizace spolecnosti,
Jjez nejsou normativné beze zbytku defino-
vatelné. Pozitivné-prdavni iprava z nich
vychdzi, avsak obsah téchto principti neni
normativni upravou vycerpan - ziistavd
stale nécim vic.”

Z formélneé legislativniho hlediska
se Ustava déli do osmi hlav. Prvni hlava

,Zakladni ustanoveni® vymezuje zaklad-
ni principy ¢eského statu, jako jsou svr-
chovanost, demokrati¢nost, suverenita,
délba moci, politickd pluralita, legalni
licence apod. Zakladni ustanoveni v pod-
staté poskytuji interpreta¢ni pravidla pro
Ustavu jako celek. V mnohém se jedna
o zasadni principy, v mnohém lze hovorit
o monologu ustavodarce, jehoz faktické
dodrzovani je podminéno spole¢enskym
vyvojem, jakoz i dostatkem finan¢nich
prostiedkt (napi- ¢l. 7 Ustavy, podle které-
ho stat dba o Setrné vyuzivani piirodnich
zdrojt a ochranu piirodniho bohatstvi).
Zakladni ustanoveni byla v prabéhu plat-
nosti Ustavy novelizovdna pouze jednou
v roce 2001, kdy byl v rdmci tzv. eurono-
vely Ustavy doplnén ¢l. 1 o druhy odsta-
vec, kterym byla kodifikovana zasada,
jinak vyplyvajici z mezinadrodniho prava
vetejného, e Ceska republika je povin-
na dodrzovat zavazky vyplyvajici pro
ni z mezinarodniho prava. V rdmci téze
novelizace byl nové koncipovan ¢lanek 10
Ustavy vymezujici vztah vnitrostatniho
a mezindrodniho prava. Summa summa-
rum souddsti ¢eského pravniho ¥adu jsou
pouze takové mezinarodni smlouvy, které
byly fadné vyhlaseny, s nimiz vyslovil Par-
lament souhlas, jimiZ je Ceskd republika
vazana a jez byly ratifikovany preziden-
tem republiky. Nové bylo v Ustavé stanove-
no, e Ceskd republika mtize nékteré své
pravomoci prendset na mezinarodni orga-
nizace a instituce. Jinymi slovy, Ze Ceska
republika mutize pienést vykon nékterych
svych pravomoci na Evropskou unii.
Druha hlava ,Moc zdkonodarna“ se
zabyva vykonem zakonodarné moci

USTAVNIHO S0UDU JSOU ZAVAZNA PRO VSECHNY ORGANY | 0S0OBY. ROZHODNUTI USTAVNIHO SOUDBU, KTERYM BYL PODL
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material sense of their content, making
law conditional on respect for the basic
constitutive values of a democratic society
and also measuring the application of
legal standards using such values. This
means that, even given continuity with
the “old law,” there is a value discontinu-
ity with the “old regime.” This concept of

a constitutional state rejects the formal-
rational legitimacy of a regime and the
formal rule of law. No matter what a coun-
try’s laws are, in a country that calls itself
democratic and proclaims the principle

of the sovereignty of the people, no regime
other than a democratic regime can

be legitimate.

The legitimacy of a political regime can-
not be based only on formal-legal aspects,
because the values and principles that the
regime is based on are not only of a legal,
but also primarily of a political nature.
Principles of our constitution such as the
sovereignty of the people, representative
democracy and the rule of law are princi-
ples of the political organisation of society
that cannot be entirely defined in a nor-
mative way. Positive legislation is based
on them, but the content of such principles
is not exhausted by normative provi-
sions—il remains something extra.”

From the formal legislative viewpoint,
the Constitution is divided into eight
chapters. Chapter one, “Basic Provisions,”
defines the basic principles of the Czech
state, such as sovereignty, democracy,
statehood, division of powers, political
plurality, legal licences, etc. The basic
provisions essentially provide interpreta-
tion rules for the Constitution as a whole.

| STANOVENYM ZPUSOBEM POSKYTOVALY OCHRANU PRAVUM
\KON MUZE STANOVIT JEJICH JINE 0ZNACENI. PUSOBNOST A ORGANIZACI SOUDU STANOVI ZAKON. CLANEK 92 NEJVYSSI

In many ways they are fundamental prin-
ciples, in many ways they can be called
a monologue by the constitutional legisla-
tors, compliance with which in practice
is conditional on social developments,
as well as sufficient funds (e.g. Article 7
of the Constitution, according to which
the country will ensure the economical
use of natural resources and protection
of natural wealth). The Basic Provisions
have only been amended once during the
Constitution’s lifetime, in 2001, when,
as a part of the Euro amendment to the
Constitution, Article 1 acquired a second
paragraph that codified the principle
otherwise resulting from international
public law that the Czech Republic is
under a duty to comply with obligations
placed on it by international law. Article
10 of the Constitution, which defines the
relationship between domestic and inter-
national law, was re-designed as a part
of this amendment. Summa summarum
the only international agreements that
are part of the Czech legal order are those
that were properly promulgated, with
which the Parliament has expressed its
consent, by which the Czech Republic is
bound and which were ratified by the
president of the republic. It was newly
stated in the Constitution that the Czech
Republic can transfer some of its powers
to international organisations and insti-
tutions. In other words, the Czech Repub-
lic can transfer the exercise of some of its
powers to the European Union.

Chapter two, “Legislative Branch,”
deals with the exercise of legislative
power in the Czech Republic. The bicam-

E CL. 87 ODST. 2 VYSLOVEN NESOULAD MEZINARGODNI SMLOUVY S USTAVNIM PORADKEM, BRANI RATIFIKAC! SMLOUVY DO
JEN SOUD ROZHODUJE O VINE A TRESTU ZA TRESTNE CINY
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SOUD JE VRCHOLNYM SOUDNIM ORGANEM VE VECECH PATRICICH DO PRAVOMOCI SOUDU S VYJIMKOU ZALEZITOSTI, O NICH?

REPUBLIKY BEZ CASOVEHO OMEZENI. SVE FUNKCE SE UJIMA SLOZENIM SLIBU

v Ceské republice. O dvoukomorovém Par-
lamentu skladajicim se z Poslanecké sné-
movny a Senatu jiz bylo pojedndno. Proto
postaci zminit se o aktivnim volebnim
pravu, které je v Ceské republice osmnact
let, a pasivnim volebnim pravu, které je

v ptipadé Poslanecké snémovny jedna-
dvacet let a v ptipadé Senatu ¢tyticet let.
Mandat zakonodarce vznika podle Ustavy
zvolenim, coZ v praxi ptsobi problémy,
nebot volby do zakonodarnych sbort se
nikdy nekonaji az po uplynuti volebniho
obdobi, ale naopak z davodu nezbytné
kontinuity ptred uplynutim volebniho
obdobi, coz znamend, Ze po urcitou dobu
se volebni obdobi dvou zakonodarnych
sborti prekryva. Funkce poslance zani-
kd pouze z diivodu, které jsou stanoveny
Ustavou. Jiny zptisob zaniku funkce
nemtize byt dan ani obecnym jednodu-
chym zdkonem. Poslanec nebo senator
piitom nemutize byt souc¢asné ¢lenem
Parlamentu a prezidentem republiky
nebo soudcem ¢i vykonavat jinou funkei,
pokud to vyslovné zakazuje zakon (napft-
zdkon o stietu zajmu). V tomto ohledu je
ovéem Ustava a pravni ¥ad nedokonaly,
nebot inkompatibilita v ptipadé nékte-
rych ustavnich funkci absentuje. Napi-
neni vylouc¢eno, aby ¢len Parlamentu

byl hejtmanem vy$§iho izemniho samo-
spravného celku (kraje), vylou¢eno je to
ovSem u ¢lena vlady. Prisna inkompatibi-
lita je stanovena mezi moci zdkonodar-
nou a vykonnou na jedné strané a moci
soudni na strané druhé. Poslanec nebo
senator vykonava volny mandat a na padé
Parlamentu poziva indemnity (absolutni
imunita), pokud jde o hlasovani a pokud

jde o projevy piednesené na jeho ptadeé.
V piipadé projevii na ptidé Parlamentu
nelze zdkonodarce trestné stihat, ale
1ze jej postihnout disciplindrné v rdmci
piislusné komory. Pokud jde o piestup-
ky, pak zdkonodarci poZivaji moznosti
si vybrat, zda maji byt jejich piestupky
projednany v ramci pfislusné komory
(disciplinarni pravomoc) nebo zda maji
jejich piestupky projednat piislugné
spravni aiady, jako je tomu béZné u obca-
nt. Pokud jde o trestné ¢iny, pak je treba
Tici, ze jejich projednavani organy ¢in-
nymi v trestnim rizeni je vdzano na sou-
hlas p#islusné komory s tim, zZe tato musi
zbavit v konkrétnim pripadé pro stihany
skutek zdkonodarce imunity a teprve
poté jej 1ze stihat. Pokud jej ptislusna
komora imunity nezbavi, pak je trestni
stihdni vylou¢eno navzdy, nejenom tedy
na dobu, kdy zakonodarce vykonava man-
dat. Tato pravni dprava je piredmétem
¢asté kritiky a v komparativnim méiitku
pomeérné anachronicka. V dalsi ¢asti hla-
vy druhé je pak upraven vzdjemny vztah
mezi Poslaneckou snémovnou a Senatem,
zejména pokud jde o legislativni proces.
Hlava tteti ,Moc vykonna“ se zabyva
postavenim prezidenta republiky a vlady.
Prezident republiky je volen Parlamen-
tem a kandidat musi byt starsi ¢tyticeti
let s tim, Ze prezident republiky se ujima
funkce slozenim slibu, nikoliv volbou,
jako je tomu u zdkonodarct. Pravomoci
prezidenta republiky Ustava ¢leni na kon-
trasignované, tj. ty, které ke své platnosti
vyzaduji spolupodpis piedsedy vlady
nebo jim povéreného ¢lena (vlada pak za
tyto ukony prebira odpovédnost), a na tzv.

SOUDCEM MUZE BYT JMENOVAN BEZUHONN
ZAKON STANOVI PRIPADY, KOY SOUDCI ROZHODBUJI V SENATU A JAKE JE JEHO SLOZENI. V OSTATNICH PRIPADECH ROZHO!



eral parliament comprising the Chamber
of Deputies and the Senate has already
been discussed. Therefore, it is enough

to mention the right to vote, which a citi-
zen has to be 18 years of age to exercise,
and the right to run for office, which

a citizen needs to be 21 or 40 years of age
to exercise, depending on whether he is
running for the Chamber of Deputies

or the Senate. According to the Consti-
tution, a legislator acquires a mandate
upon election, which causes problems

in practice, as elections to the legislative
bodies never take place after the expiry
of their term, but, due to the need for
continuity, before their term ends, which
means that for a certain time the terms
of two legislative bodies overlap. A deputy
loses his seat only for the reasons speci-
fied in the Constitution. Another method
of a deputy losing his seat cannot be set
out in a general ordinary act. A deputy
or senator cannot be a member of Parlia-
ment and the president of the republic,
or a judge, or perform another office, if
expressly prohibited by an act (e.g. the act
on conflicts of interests). In this regard,
however, the Constitution and the legal
order are imperfect, as there is a lack of
incompatibility in the case of some con-
stitutional offices. For example, there is
no ban on a member of Parliament being
a governor of a higher territorial self-
governing unit (region), although this is
prohibited for a cabinet member. Strict
incompatibility is set out between the
legislative and executive branches on one
side and the judicial branch on the other
side. A deputy or senator exercises his

free mandate in Parliament and enjoys
indemnity (absolute immunity) as far as
concerns voting and as far as concerns
speech inside it. In the case of speeches
in Parliament, it is impossible to crimi-
nally prosecute legislators, but they can
be subjected to disciplinary punishment
in the relevant chamber. As far as con-
cerns misdemeanours, legislators enjoy
the option of choosing whether their mis-
demeanours will be dealt with within the
relevant chamber (disciplinary power)

or whether their misdemeanours will be
dealt with by the relevant administra-
tive authorities, as is the normal case
with citizens. As far as concerns criminal
offences, it should be pointed out that
dealing with them by authorities active
in criminal proceedings is tied to the
consent of the relevant chamber, and in

a specific case it has to strip a legislator
of immunity from prosecution for an
action, only after which can he be pros-
ecuted. If the relevant chamber does not
strip him of immunity, criminal pro-
ceedings are prohibited forever, not only
for the period for which the legislator
occupies his seat. These provisions are the
subject of frequent criticism and, when
compared to other countries, are relative-
ly anachronistic. The next part of chapter
two deals with the relationship between
the Chamber of Deputies and the Senate,
in particular as far as concerns the legis-
lative process.

Chapter three, “Executive Branch,”
deals with the position of the president
of the republic and the government.

The president of the republic is elected
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Véclav Klaus ve Vladislavském
sale Prazskeého hradu, kde slozil
7. brezna 2008 prezidentsky
slib a na dalsich péf let se ujal
prezidentského Gtadu. (CTK) /
Vaclav Klaus in the Viadislav
Hall at Prague Castle, where he
taok the presidential oath on

7 March 2008 and accepted
the office of president for
another five years. (Czech
News Agency)

nekontrasignované pravomoci, k jejichz
platnosti neni vyZadovana sou¢innost
zaddného ustavniho orgdnu. Nejvyznam-
néjsi nekontrasignovanou pravomoci
prezidenta republiky je jmenovani ¢lent
bankovni rady Ceské narodni banky,
jakoZ i pravomoc jmenovat soudce Ustav-
niho soudu, pokud s jejich jmenovanim
vyslovi souhlas Senét. Prezidenta repub-
liky mitize zbavit funkce pouze Ustavni
soud, pokud by tento konstatoval, Ze se

prezident republiky dopustil dstavniho
skutku velezrady (nelze jej zaménovat

s trestnym ¢inem vlastizrady podle trest-
niho zdkoniku). Navrh k Ustavnimu sou-
du mutiZe na prezidenta republiky podat
Senat. Druha ¢ast hlavy tieti se vénuje
postaveni vlady v tistavnim systému, kte-
ra je koncipovana jako vrcholny organ
vykonné moci. Vlada je kolektivnim orga-
nem, v jehoz ¢ele stoji predseda vlady.
Vlada jako celek je odpovédna Poslanecké
snémovné, ktera ji vyslovuje dtivéru a dis-
ponuje také mozZnosti ji vyslovit nedtvéru
(v Ceské republice k tomu doslo pouze
jednou, a to v roce 2009). Predsedu vlady
jmenuje prezident republiky, pii¢emz
Ustava nestanovi, zda piredsedou vlady
musi byt jmenovan predseda vitézné poli-
tické strany nebo jina osoba. Je na uvaze
prezidenta republiky, koho povéii sestave-
nim vlady. Prezident republiky si oviem
musi byt védom tstavni odpovédnosti, Ze
by mél sestavenim vlady povéiit takovou
osobu, kterd bude schopna sestavit vladu,
jez ziska dtvéru Poslanecké snémovny.
Na navrh piedsedy vlady pak jmenuje
prezident republiky ¢leny vlady. Vékové
ani jiné podminky pro ¢lenstvi ve vladé
nejsou Ustavou stanoveny, a to dokonce
ani podminka statniho ob¢anstvi Ceské
republiky. Cleny vlady odvolava na navrh
predsedy vlady prezident republiky. Vlada
rozhoduje ve sboru a navenek za vladu
jedna predseda vlady nebo jim povéie-

ny ¢len. Clen vlady obvykle stoji v ¢ele
ministerstva, ale neni vyjimkou, pokud je
¢lenem vlady i ministr bez portfeje, ktery
neni povéien fizenim 7adného minister-
stva nebo spravniho uiadu. Sou¢asti moci
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by Parliament and a candidate has to

be over 40 years old; the president of

the republic takes office upon taking

the oath, not when he is elected by the
legislators. The president of the repub-
lic’s powers are divided into those that
are counter-signed, i.e. that to be valid
require the co-signature of the prime
minister or a cabinet member author-
ised by him (the government then takes
responsibility for these acts) and those
that are not counter-signed, which do
not require the co-operation of any con-
stitutional body to be valid. The most
important power of the president of the
republic that is not counter-signed is the
appointment of members of the bank-
ing board of the Czech National Bank,

as well as the power to appoint judges to
the Constitutional Court, provided the
Senate approves their appointment. Only
the Constitutional Court can strip the
president of the republic of his powers, if
it finds that the president of the republic
has committed the constitutional offence
of high treason (this should not be con-
fused with the criminal offence of trea-
son under the Criminal Code). The Senate
can submit such proposal against the
president of the republic to the Constitu-
tional Court. The second part of chapter
three is about the government’s posi-
tion in the constitutional system, where
it is designed as the executive branch’s
supreme body. The government is a col-
lective body headed by the prime minis-
ter. The government as a whole reports
to the Chamber of Deputies, which gives
it a vote of confidence and also has the

option of passing a vote of no confidence
(this has only occurred once in the Czech
Republic, in 2009). The prime minister is
appointed by the president of the repub-
lic, although the Constitution does not
say that the prime minister has to be the
chairman of the winning political party
or any other person. It is up to the presi-
dent of the republic to charge someone
with forming a government. However, the
president of the republic has to be aware
of his constitutional responsibility that
the person he asks to form a government
should be a person that is able to form

a government that will win a vote of con-
fidence in the Chamber of Deputies. The
president of the government appoints
cabinet members based on a proposal by
the prime minister. Age and other con-
ditions for cabinet membership are not
set out by the Constitution, and there

is even no condition that a member has
to be a citizen of the Czech Republic.

The president of the republic dismisses
cabinet members based on a proposal

by the prime minister. A cabinet decides
collectively, and the prime minister or

a member authorised thereby represents
the cabinet in dealings with other par-
ties. A cabinet member usually heads

a ministry, but can also be a minister
without portfolio that is not appointed
to run any ministry or administrative
office. The executive branch also includes
public prosecutors’ offices, which repre-
sent the public in criminal proceedings.
More detailed provisions on the public
prosecutors’ offices can be found in the
Act on Public Prosecutors’ Offices, which
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vykonné je také statni zastupitelstvi,
které zastupuje vetejnou zalobu v trest-
nim Fizeni. Podrobné&jsi upravu statniho
zastupitelstvi l1ze nalézt v zakoné o stat-
nim zastupitelstvi, ve kterém se stanovi,
ze nejvyssiho statniho zastupce jmenuje
a odvolava vlada na navrh ministra spra-
vedlnosti.

Hlava ¢tvrta ,Moc soudni“ vymezuje
v zdkladnich parametrech postaveni sou-
dt a soudcii v Ceské republice. Zakladni
prerogativou soudct je jejich nezavislost
a nestrannost, kterou nelze ohrozit. Soud-
ni moc je v Ceské republice koncipova-
na jako dvoukolejna. Existuje soustava
obecnych soudt (okresni, krajské, vrchni
a nejvyssi soudy) a soustava ustavniho
soudnictvi (Ustavni soud). Pokud jde
0 obecnou soustavu soudi, pak z ni je
soudnim rddem spravnim zvlast vyclené-
na soustava spravniho soudnictvi, ktera
je dvoustupniovd a sklada se ze zvlastnich
spravnich senat ptisobicich na kraj-
skych soudech a Nejvyssiho spravniho
soudu. Cty¥stuptiova obecna soustava sou-
dt je zavrSena Nejvy$$im soudem. Soudci
obecnych soudii jsou jmenovani preziden-
tem republiky s tim, Ze rozhodnuti o jme-
novani podléhd kontrasignaci. Navrh na
jmenovani soudct podava prezidentovi
republiky vldda. Podminky pro jmenovéa-
ni soudcem (vé€k nejméné tiicet let, statni
obé¢anstvi CR, pravnické vzdélani, justiéni
zkouska, beztthonnost, moralni predpo-
klady) jsou stanoveny zakonem o soudech
a soudcich. Soudce l1ze z funkce odvolat
pouze rozhodnutim soudu, a to na zakla-
dé dtivodl, které stanovi zakon. Soudce
je pti rozhodovani vdzan pouze zakonem

a mezinarodni smlouvou, ktera je soucas-
ti pravniho ¥adu Ceské republiky.

Pokud jde o Ustavni soud, pak Ustava
v hlavé ¢tvrté obsahuje nejenom postup
pro jmenovani ustavnim soudcem, ale
také podminky, které musi kandidat na
ustavniho soudce spliiovat (vék nejméné
¢tyticet let, bezithonnost, statni obéan-
stvi CR, pravnické vzdélani, deset let pra-
xe). Ustavni soudci se funkce ujimaji slo-
Zenim slibu do rukou prezidenta repub-
liky. Pokud jde o imunitu, pak ustavni
soudci pozivaji obdobné imunity jako
zdkonodarci. Zavedeni instituce ustav-
niho soudnictvi v Ceské republice bylo
zasadni novinkou, nebot nenavazovalo
na zadnou tradici, byt v obdobi tzv. prvni
republiky ustavni soudnictvi fungovalo,
jeho redlny vyznam byl mizivy. V obdobi
komunistického Ceskoslovenska mélo byt
ustavni soudnictvi zavedeno, nicméné
nikdy k tomu nedoslo (viz federaliza¢ni
ustavni zdkon ¢. 143/1968 Sb.). V doktriné
byva ustavni soudnictvi povaZovano za
korunovaci mysleni o staté a vyznamnym
zptisobem v praxi napomdaha k prosa-
zovani demokratického pravniho stéatu.
Ustavni soudnictvi je v Ceské republice
koncipovano jako koncentrovany model
zejména aposteriorni kontroly norem,
tj. k posouvani ustavnosti dochazi az
ndasledné. Pouze u mezinarodnich smluv
je od roku 2001 umoznéna preventivni
kontrola ustavnosti, kdy Ustavni soud
posuzuje, zda je mezindrodni smlouva
v souladu s dstavnim potradkem. Pokud
by mezinarodni smlouva byla v kolizi
s ustavnim poradkem Ceské republiky,
pak tato kolize brani dal§imu ratifika¢ni-



states that the supreme public prosecutor
is appointed and dismissed by the cabi-
net based on a proposal by the minister
of justice.

Chapter four, “Judicial Branch,” defines
the position of courts and judges in the
Czech Republic in basic parameters. The
basic prerogative of judges is their inde-
pendence and impartiality, which can-
not be endangered. The judicial branch
is designed as a two-track process in the
Czech Republic. There is a system of gen-
eral courts (district, regional, high and
supreme courts) and a system of consti-
tutional judiciary (Constitutional Court).
As far as concerns the general system of
courts, the judicial code separates the
system of administrative courts from
them; it has two instances and comprises
specialist administrative panels operat-
ing at regional courts and the Supreme
Administrative Court. The four-instance
general system of courts has the Supreme
Court at its apex. Judges in general courts
are appointed by the president of the
republic, and decisions on appointments
have to be counter-signed. A proposal
for the appointment of judges is sub-
mitted to the president of the republic
by the government. The conditions for
appointment as a judge (age of at least 30,
Czech citizenship, legal education, jus-
tice examination, clean criminal record,
moral requirements) are set out in the Act
on Courts and Judges. A judge can be dis-
missed from his position only by a court
ruling based on the reasons set out by
the act. When making a decision, a judge
is bound by the law and international

agreements that are part of the Czech
Republic’s legal order.

As far as concerns the Constitutional
Court, in chapter four the Constitution
contains not only the procedure for
appointing a constitutional judge, but
also the conditions a constitutional judge
candidate has to meet (age of at least 40,
clean criminal record, Czech citizenship,
legal education, 10 years of experience).
Constitutional judges take up their office
by giving an oath to the president of
the republic. As far as concerns immu-
nity, constitutional judges enjoy similar
immunity to legislators. The introduction
of the institution of a constitutional judi-
ciary in the Czech Republic was a funda-
mentally new element, as it did not follow
on from any tradition; although there
was a constitutional judiciary during
the first republic, its actual importance
was negligible. During the period of com-
munist Czechoslovakia, a constitutional
judiciary should have been introduced,
but this never occurred (see the federalis-
ing Constitutional Act No. 143/1968 Coll.).
In doctrine, a constitutional court is gen-
erally regarded as the highest arena for
thought about the state and helps enforce
the rules of a democratic country with
the rule of law in a significant way in
practice. In the Czech Republic, the con-
stitutional judiciary is designed as a con-
centrated model of, in particular, a poste-
riori checks on legislation, i.e. the assess-
ment of constitutionality is retrospective.
Only for international agreements has
there been, from 2001, the option of
a preventative check on constitutionality,

O
0

SEPREZIDENTA NEJVYSSIHO KONTROLN/HO URADU JMENUJE PREZIDENT REPUBLIKY NA NAVRH POSLANECKE SNEMOVNY.
JDN[ BANKA CLANEK 98 CESKA NARODN( BANKA JE USTREDNI BANKOU STATU. HLAVNIM CILEM JEJI CINNOST! JE PECE
5{ PODROBNOSTI STANOVI ZAKON. HLAVA SEDMA UZEMN| SAMOSPRAVA CLANEK 899 CESKA REPUBLIKA SE CLENI NA OBCE,



110

mu procesu, a to az do doby jejiho odstra-
néni. K preventivnimu prezkumu mezi-
narodni smlouvy doglo v Ceské republice
pouze ve dvou pripadech a pokazdé se
jednalo o tzv. Lisabonskou smlouvu refor-
mujici zakladaci smlouvy Evropské unie.
Aniv jednom ¥izeni o preventivnim pie-
zkumu ustavnosti neshledal Ustavni soud
rozpor Lisabonské smlouvy s ustavnim
poiaddkem. Podtrzenim vyznamu Ustavni-
ho soudu v ¢eském ustavnim systému je
také skute¢nost, e pravomoci Ustavniho
soudu jsou taxativné vymezeny v Usta-

vé. Jedna se o jakousi ustavni zvyklost,
nebot formalnépravné zakonodarci nic
nebrani, aby pravomoci Ustavniho soudu
byly vymezeny v jednoduchém zakoné.

Z pravomoci Ustavniho soudu je nutné
vyslovné zminit zejména rozhodovani

o tustavni stiznosti, kdy jakakoliv osoba
muzZe podat po vycerpani fadnych oprav-
nych prostiedkt tstavni stiznost, pokud
se citi byt poskozena na svych zakladnich
lidskych pravech a svobodach zaruc¢enych
nejenom Listinou zdkladnich prav a svo-
bod, ale také mezindrodnimi smlouvami
o lidskych pravech a zdkladnich svobo-
dach. V této souvislosti byl zasadni nalez
Ustavniho soudu z roku 2002, ve kterém
Ustavni soud konstatoval, Ze souc¢asti
ustavniho poiadku jsou také mezinarod-
ni smlouvy o lidskych pravech a zaklad-
nich svobodach, jimiz je Ceska republika
vazana.V zasadé se jednd o Mezinarodni
pakt o obc¢anskych a politickych pravech,
Mezinarodni pakt o hospodatskych, soci-
alnich a kulturnich pravech, evropskou
Umluvu o zékladnich lidskych pravech

a svobodach, Evropskou socidlni chartu

a nékteré mezindrodni smlouvy Mezi-
narodni organizace préce, jakoz i mezi-
narodni smlouvy z oblasti odstranovani
nékterych forem diskriminace. Soudci
Ustavniho soudu jsou pti svém rozhodo-
vani vdzani pouze ustavnim poiradkem.
Hlava pata ,,Nejvyssi kontrolni uiad®
upravuje postaveni Nejvyssiho kontrolni-
ho tfradu jako nezavislého organu, ktery
je odpovédny za kontrolu hospodaieni
se statnim majetkem a plnéni statni-
ho rozpoctu. Ze zdkladni kompetenéni
definice obsazené v Ustavé vyplyva, Ze
Nejvys$si kontrolni tifad neni opravnén
kontrolovat samospravné organizace
(obce, kraje) pii jejich hospodaieni,
pokud se jedna o nakldadani s vefejnymi
prosttedky v rdmci vykonu samospravné
¢innosti. Jejich kontrola by byla mozna
pouze tehdy, pokud by samospravné
instituce hospodaiily se statnimi pro-
stredky poskytnutymi tieba v ramci
dotaci nebo statnich piispévki. Stejné tak
neni Nejvys$si kontrolni diad opravnén
kontrolovat nakladani politickych stran
s vefejnymi prostiedky, které jsou jim
poskytovany na zakladé zdkona o politic-
kych stranach ve vazbé na jejich vysledky
ve volbach (prispévek za hlasy, prispévek
na mandaty apod.). V ¢ele Nejvyssiho
kontrolniho utradu stoji prezident, kte-
rého na navrh Poslanecké snémovny
jmenuje prezident republiky. V zasadé je
ovSem prezident Nejvyssiho kontrolniho
ufadu volen Poslaneckou snémovnou
a jeho nasledné jmenovani je formalnim
tkonem prezidenta republiky. Funkéni
obdobi prezidenta je devét let s tim, Ze
zakonem o Nejvy$sim kontrolnim utradu
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where the Constitutional Court checks
whether an international agreement is in
accordance with the constitutional order.
If an international agreement is in con-
flict with the constitutional order of the
Czech Republic, then this conflict pre-
vents the ratification process from con-
tinuing, until it is dealt with. There has
been a preventative review of an interna-
tional agreement in the Czech Republic
only in two cases and in both of them it
was the Lisbon agreement reforming the
founding treaties of the European Union.
In neither of the proceedings on a pre-
ventative review of constitutionality did
the Constitutional Court find a conflict
between the Lisbon Agreement and the
constitutional order. The importance of
the Constitutional Court in the Czech
constitutional system is also underlined
by the fact that the Constitutional Court’s
powers are listed in the Constitution.
This is a sort of constitutional custom, as
no formal legal aspects prevent legislators
from defining the Constitutional Court’s
powers in an ordinary act. The powers of
the Constitutional Court that should be
mentioned expressly include decisions on
a constitutional appeal, where any person
can submit a constitutional appeal after
exhausting ordinary remedies, if he feels
to have been damaged regarding his fun-
damental human rights and freedoms
guaranteed not only by the Bill of Fun-
damental Rights and Freedoms, but also
international agreements on human
rights and fundamental freedoms. In
this context, a 2002 Constitutional Court
ruling in which the Constitutional Court

stated that international agreements on
human rights and fundamental freedoms
by which the Czech Republic is bound are
also part of the constitutional order was
fundamental. This basically concerns the
International Pact of Civil and Political
Rights, the International Pact on Eco-
nomic, Social and Cultural Rights, the
European Convention on Human Rights
and Fundamental Freedoms, the Europe-
an Social Charter and some international
agreements of the International Labour
Organisation, as well as international
agreements on removing some forms of
discrimination. When making decisions,
Constitutional Court judges are bound
only by the constitutional order.

Chapter five, “Supreme Audit Office,”
governs the position of the Supreme
Audit Office as an independent body that
is responsible for checks on financial
management of government assets and
the performance of the state budget. The
basic definition of remit contained in the
Constitution indicates that the Supreme
Audit Office is not entitled to check on the
financial management of self-governing
organisations (municipalities, regions)
where they are handling public funds as
a part of the performance of self-govern-
ing activities. Checks on them would only
be possible if the self-governing institu-
tions were using government funds pro-
vided, for example, as a part of grants or
government contributions. In the same
way, the Supreme Audit Office is entitled
to check on political parties’ handling
of the public funds that are provided to
them under the Act on Political Parties
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(zdkon ¢. 166/1993 Sb.) je stanoven nezbyt-
ny vék alespon pétatiicet let. Funkciona-
fem Nejvyssiho kontrolniho utradu je také
viceprezident, ktery je na navrh Posla-
necké snémovny jmenovan prezidentem
republiky také na dobu deviti let. Dosud
se v Ceské republice stal pouze jeden
pripad, kdy prezident republiky odmitl
jmenovat viceprezidenta Nejvyssiho kon-
trolniho Giadu navrZzeného Poslaneckou
snémovnou. V ostatnim Ustava odkazuje
na zadkon, ktery v podstaté pojima Nejvys-
$i kontrolni Giad jako kolegidlni organ,
nebot vedle prezidenta a viceprezidenta
je soucasti vedeni Nejvyssiho kontrolni-
ho utadu také kolegium patnacti ¢lent,
kteti jsou na navrh prezidenta Nejvyssiho
kontrolniho utadu voleni Poslaneckou
snémovnou. Funkéni obdobi ¢lent kole-
gia neni ¢asové omezené, ale obligatorné
kon¢i dovrSenim pétasedesati let.

Hlava Sestéa ,Ceska narodni banka®
zakotvuje Ceskou narodni banku jako
ustfedni banku statu, jejimz hlavnim
cilem je péce o cenovou stabilitu. Ceskd
narodni banka je nejenom tstavnim
organem, ale také spravnim diadem,
nebot po zruseni Komise pro cenné papi-
ry na ni byly pfevedeny pravomoci tyka-
jici se dohledu a regulace trhu s cennymi
papiry. Ceskd narodni banka je cedulo-
vou bankou, tj. emituje ¢eskou ménu, kte-
rou je koruna ¢eska. V ¢ele Ceské narodni
banky je guvernér, kterého jmenuje pre-
zident republiky bez kontrasignace stejné
jako viceguvernéra. Také Ceska narodni
banka je kolegidlnim organem, nebot
zadkonem je stanoveno, Ze vedle guvernéra
a viceguvernéra se na rozhodovani Ceské

narodni banky podileji také ¢lenové ban-
kovni rady, kterych je pét a jez jmenuje
prezident republiky. Funkéni obdobi
vdech funkcionart Ceské narodni banky
je pét let s moznosti jednoho opakované-
ho jmenovani. V navaznosti na ¢lenstvi
Ceské republiky v Evropské unii se guver-
nér ucastni také zasedani Evropské cen-
tralni banky, byt Ceska republika neni
statem eurozony.

Hlava sedmé ,Uzemni samosprava“
stanovi zakladni parametry tizemniho
¢lenéni statu, kdy Ceska republika je
¢lenéna na obce jako zakladni izemni
samospravné celky a na kraje jako vyssi
tzemni samospravné celky s tim, ze kaz-
da obec musi byt sou¢asti vyssiho uizem-
niho samospravného celku. Vytvotreni
nebo zru$eni krajii je vyhrazeno ustavni-
mu zakonu, coZ v praxi znamenalo, Ze aZ
v roce 1997 byl prijat ustavni zdkon o vys$-
$ich uizemnich samospravnych celcich,
kterych bylo z#izeno celkem t¥inact s tim,
Ze hlavni mésto Praha se povaZuje za ¢tr-
nacty kraj. Volby do krajskych a obecnich
zastupitelstev se konaji kazdé ¢tyii roky.
Stat mtize do ¢innosti tizemni samospra-
vy zasahovat, pouze umoznuje-li to zdkon
a pouze zpusobem, ktery zakon stano-

vi. Uzemn{ samospravné celky mohou
vykonavat pravomoci, které jsou svou
povahou subsumovatelné do samostatné
pusobnosti, tj. jednd se o pravomoci, které
nevykonava stat ani je na kraje nebo obce
neptrendsi. Uzemni samospravné celky
ovSem vykonavaji také pravomoci, které
na né stat prenesl z dtivodu blizsi dostup-
nosti takovych vetejnych sluzeb obca-
ntm. Takové pravomoci pak vykonavaji

A HOSPODARI PODLE VLASTNIHO ROZPOCTU. STAT MUZE ZASAHOVAT DO CINNOSTI UZEMNICH SAMOSPRAVNYCH CELKU, Ji
JSOU VOLENI TAJNYM HLASOVANIM NA ZAKLADE VSEOBECNEHO, ROVNEHO A PRIMEHO VOLEBNI/HO PRAVA. FUNKCNI OBDOB
UPLYNUTIM JEHO FUNKCNIHO 0OBDOBI. CLANEK 103 ZRUSEN CLANEK 104 PUSOBNOST ZASTUPITELSTEV MUZE BYT STANC



in connection with their results in elec-
tions (contribution for votes, contribu-
tion for seats, etc.). The Supreme Audit
Office is headed by its president, who is
appointed by the president of the repub-
lic following a proposal by the Chamber
of Deputies. Essentially, however, the
president of the Supreme Audit Office is
elected by the Chamber of Deputies and
his subsequent appointment is a formal
act by the president of the republic. The
president’s term of office is nine years
and the necessary age set by the Act on
Supreme Audit Office (Act No. 166/1993
Coll.) is at least 35 years. Another office-
holder at the Supreme Audit Office is its
vice president, who is also appointed by
the president of the republic following
a proposal by the Chamber of Deputies
for a term of nine years. Until now, in the
Czech Republic there has only been one
case where the president of the republic
refused to appoint the vice president of
the Supreme Audit Office proposed by the
Chamber of Deputies. Otherwise, the Con-
stitution refers to the act, which basically
conceives the Supreme Audit Office as
a committee-run body, as, in addition to
the president and the vice president, the
management of the Supreme Audit Office
also comprises a committee of 15 mem-
bers elected by the Chamber of Deputies
following a proposal by the president of
the Supreme Audit Office. There is no time
limit on the term of office of members of
the committee, but it mandatorily ends
when they reach 65.

Chapter six, “Czech National Bank,”
establishes the Czech National Bank as

the country’s central bank and gives it
the main target of caring for price stabil-
ity. The Czech National Bank is not only
a constitutional body, but also an admin-
istrative office, as after the termination
of the Commission for Securities powers
concerning supervision and regulation of
the securities market were transferred to
it. The Czech National Bank is the bank
of issue, i.e. it issues the Czech currency,
which is the Czech koruna. The Czech
National Bank is headed by the governor,
who is appointed by the president of the
republic without counter-signing, as is
the vice governor. The Czech National
Bank is a committee body, as the law
stipulates that in addition to the gover-
nor and the vice governor, members of
the banking board, of which there are
five, appointed by the president of the
republic, contribute to decisions taken
by the Czech National Bank. The term
of office of all office-holders at the Czech
National Bank is 5 years, with the option
of one re-appointment. In connection
with the Czech Republic’s membership
of the European Union, the governor also
attends meetings of the European Central
Bank, although the Czech Republic is not
a member of the Eurozone.

Chapter seven, “Regional Self-govern-
ment,” sets out the basic parameters
for the regional division of the country,
where the Czech Republic is divided into
municipalities, as the basic regional
self-governing units, and regions, as the
higher regional self-governing units,
where each municipality has to be part
of a higher regional self-governing unit.

"N VYZADUJE-LI TO OCHRANA ZAKONA, A JEN ZPUSOBEM STANOVENYM ZAKONEM. CLANEK 102 CLENOVE ZASTUPITELSTEV
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VENA JEN ZAKONEM. ZASTUPITELSTVO OBCE ROZHODUJE VE VECECH SAMOSPRAVY, POKUD NEJSOU ZAKONEM SVERENY
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obce a kraje v ramci tzv. pfrenesené ptisob-
nosti a stat jim poskytuje za jejich vykon
nahradu. Ve vécech samospravy v rdmci
samostatné ptisobnosti mohou obce a kra-
je vydavat obecné zavazné vyhlasky, které
jsou pravnimi predpisy platnymi pro
katastralni izemi dané obce nebo kraje.
Ve vécech pienesené ptisobnosti mohou
obce a kraje vydavat naiizeni obce nebo
kraje, které ovSem lze vydat, pouze umoz-
nuje-li to zdkon, a jejich obsah musi byt
vzdy v souladu se zdkonem.

Hlava osma ,Pirechodna a zavére¢na
ustanoveni® upravuje nékteré zasadni
otazky, které budily va$né nejenom ve své
dobé, ale i dnes. Zakladni otazkou sou-
visejici se vznikem Ceské republiky jako
samostatného statu byla otazka, ktery
zakonodarny sbor se stane Poslaneckou
snémovnou, zda to bude Ceska narodni
rada konstituovand ve volbach v roce
1992 nebo poslanci za Ceskou republiku
ve Federdlnim shromazdéni, popi. kom-
binace obou variant. Nakonec byla v pte-
chodnych ustanoveni stanovena fikce,
7e dnem u¢innosti Ustavy se stala Ceska
narodni rada Poslaneckou snémovnou
Parlamentu Ceské republiky s tim, Ze jeji
volebni obdobi se bude po¢itat od posled-
nich voleb do Ceské narodni rady v roce
1992, tj. volebni obdobi prvni Poslanecké
snémovny skonc¢ilo dnem 6. ¢ervna 1996.
Bylo tak rozhodnuto, ze mandat poslan-
ctt Federalniho shromazdéni zanikl bez
nahrady a jejich ustavni funkce nebyly do
ramce nového ¢eského ustavniho systé-
mu prevzaty. Pokud se jedna o Senat, pak
Ustava v prechodnych ustanovenich pied-
pokladala, Ze ustavnim zakonem bude

stanoveno, jakym zptisobem bude usta-
ven Prozatimni Senat, ktery bude vykona-
vat pravomoci do doby, nez bude ustaven
Senat podle Ustavy. Do doby ustaveni
Prozatimniho Senatu vykonavala pravo-
moci Poslaneckd snémovna. Ke ziizeni
Prozatimniho Senatu v8ak nikdy nedoslo.
Volby do Senatu se uskuteénily az v roce
1996 a do té doby nedoslo k piijeti zad-
ného ustavniho zdkona o Prozatimnim
Senatu. Navic prechodna ustanoveni sus-
pendovala moznost prezidenta republiky
rozpustit Poslaneckou snémovnu, nebot
ta vykonavala pravomoci Senatu, coz lze
oznacit za ustavni kuriozitu. Kontinuita
mezi Poslaneckou snémovnou a Ceskou
narodni radou byla podtrzena také recep-
ci jednaciho ¥adu Ceské narodni rady,
ktery byl pouzivan Poslaneckou snémov-
nou jako jeji jednaci ¥ad az do roku 1995,
kdy byl prijat jednaci ¥ad Poslanecké
snémovny.

Princip kontinuity jako v piipadé
Poslanecké snémovny a Ceské narodni
rady byl pievzat také pro vladu Ceské
republiky konstituovanou pod vedenim
Vaclava Klause v 1été 1992 jako vlady Ces-
ké republiky - samostatného statu. Jeji
funkéni obdobi tak trvalo od 2. ¢ervence
1992 do 4. ¢ervence 1996. Federalni vlada
zanikla bez ndhrady pouze s tim rozdi-
lem, Ze nékteii federalni politici zacali
pusobit v ¢eské politice ¢i se dokonce stali
¢leny vlady Ceské republiky.

Kontinualné byli také soudci vSech sou-
di Ceské republiky povazovani za soudce
jmenované podle Ustavy. Po obdobi roku
1993 existovala v Ceské republice soustava
vojenskych soudd, k jejimuz zruseni doslo

ZASTUPITELSTVU VYSSIHO UZEMNIHO SAMOSPRAVNEHO CELKU. ZASTUPITELSTVA MOHOU V MEZICH SVE PUSOBNOSTI VY
STANOVI-LI TO ZAKON. HLAVA OSMA PRECHODNA A ZAVERECNA USTANOVEN( CLANEK 1068 ONEM UCINNOSTI TETO USTAVY
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The creation or cancellation of regions is
reserved for a constitutional act, which

in practice meant that in 1997 a constitu-
tional act was passed on higher regional
self-governing units, of which 13 were
established, although the Capital City of
Prague is regarded as the 14'h region. Elec-
tions to regional and municipal assem-
blies are held every four years. The central
government can interfere in the activities
of regional self-government only if this is
enabled in a manner set out by the law.
The regional self-governing units can
exercise powers that are, through their
nature, subsumable into their independ-
ent remits, i.e. they are powers that are
not exercised by the central government
and are not transferred to the regions or
municipalities by the central government.
Regional self-governing units, however,
also exercise powers that the government
has transferred to them to provide bet-
ter availability of such public services to
citizens. Such powers will then be exer-
cised by the regions and municipalities as
a part of the transferred remits and the
central government provides them with
reimbursement for their performance. In
matters of self-government, as a part of
their independent remits municipalities
and regions can issue generally binding
decrees that are legislation valid for the
cadastral areas of the relevant municipal-
ity or region. In matters of transferred
remits, municipalities and regions can
issue municipal or regional orders, which,
however, can only be issued if this is ena-
bled by the law, and their content always
has to be in accordance with the law.

Chapter eight, “Transitory and Con-
cluding Provisions,” sets out some
fundamental questions that aroused
passions not only in the past, but con-
tinue to do so today. The basic question
related to the establishment of the Czech
Republic as an independent country was
the question of which legislative body
would become the Chamber of Deputies,
whether it would be the Czech National
Council constituted in the elections of
1992 or deputies for the Czech Republic in
the Federal Assembly, or a combination
of both variants. In the end, the transi-
tory provisions set out the fiction that
on the Constitution’s effective date the
Czech National Council would become
the Chamber of Deputies of the Parlia-
ment of the Czech Republic, and its
term of office would be calculated from
the last elections to the Czech National
Council in 1992, i.e. the term of office of
the first Chamber of Deputies would end
on 6 June 1996. This also meant that the
terms of deputies in the Federal Assem-
bly would end without replacement and
their constitutional powers would not
be accepted into the framework of the
new Czech constitutional system. As far
as concerns the Senate, in the transitory
provisions the Constitution expected
that a constitutional act would set out
the manner in which an Interim Sen-
ate would be established and exercise its
powers until a Senate was established in
accordance with the Constitution. The
Chamber of Deputies would exercise the
powers until the establishment of an
Interim Senate. An Interim Senate was,
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ke 31. prosinci 1993 a souzeni vojenskych
trestnych ¢inti p¥eslo na soudy obecné
soustavy soudil.

Zcela zasadni je tprava vymezujici
v zavéretnych ustanovenich, co se pova-
7uje za ustavni poradek Ceské republiky.
Byt by se na prvni pohled mohlo zdat, ze
se jednd o taxativni vymezeni, jedna se
o demonstrativni vycet, nebot Ustavni
soud svou judikaturou toto ustanoveni
Ustavy v roce 2002 doplnil o mezinarodni
smlouvy o lidskych pravech a zdkladnich
svobodach, jak jiz bylo uvedeno vyse.
Ustavni poradek je tvoien podle tistavo-
darce Ustavou, Listinou zdkladnich prav
a svobod, ov8em jiz nikoliv uvozovacim
zakonem, ktery obsahoval vy$e zminénou
obecnou derogac¢ni klauzuli; tento se stal
pouze soucasti ¢eského pravniho ¥adu se
silou jednoduchého zdkona a je jeho sou-
¢asti dodnes (hovori se o tzv. dekonstituci-
onalizaci ustavniho zdkona). Ddle tistavni
poradek tvori ustavni zakony piijaté pod-
le Ustavy Ceské republiky (astavni zdkon
o vytvoreni vys$sich izemnich samosprav-
nych celkt; ustavni zakon o bezpeénosti
Ceské republiky; tstavni zdkon o refe-
rendu o pristoupeni Ceské republiky
k Evropské unii atd.), dale pak ustavni
zakony upravujici statni hranice, a to jak
ty, které byly prijaty podle této Ustavy,
tak i ty astavni zdkony o statnich hra-
nicich, které piijaly zakonodarné sbory
v obdobi existence ¢eskoslovenského sta-
tu (minéno i obdobi pied komunistickym
rezimem, tj. i ustavni zakony Narodniho
shromazdéni Ceskoslovenské republiky),
a nakonec ustavni zakony piijaté Ceskou
narodni radou po 6. ¢ervnu 1992, tj. po

dni konani demokratickych a svobod-
nych voleb do Ceské narodni rady (napi-
ustavni zakon o opatienich souvisejicich
se zanikem Ceské a Slovenské Federativni
Republiky; ustavni zakon o nékterych
dalsich opatfenich souvisejicich se zani-
kem Ceské a Slovenské Federativni Repub-
liky atd.).

Vice jak $estnact let platnosti Ustavy
Ceské republiky ukazuje, ze Ustava je
stabilnim prvkem ¢eského ustavniho
a demokratického vyvoje. Ustavn{ insti-
tuce byly az na nékolik malo vyjimek
ustaveny v souladu s Ustavou. Poslednimi
nenaplnénymi ustanovenimi Ustavy je
absence zakona o styku mezi Poslanec-
kou snémovnou a Sendtem a odkladana
a¢innost zdkona o statni sluzbé. Vsechny
astavni instituce nalézaly v po¢ate¢nich
letech své misto v istavnim systému,
coz s sebou nékdy prindselo dramatic-
ké spory, z nichz mnohé rozhodoval az
Ustavni soud. Naméatkou lze uvést spor
o béh lhuaty pro uplatnéni suspenzivniho
veta prezidentem republiky; spor o to,
zda ke jmenovani funkcionaitt bankovni
rady Ceské narodni banky je nezbytna
kontrasignace; spor o postaveni mezina-
rodnich smluv v ¢eském pravnim radu;
spor o moznost Ustavniho soudu rusit
ustavni zdkony; spor o povinnost prezi-
denta republiky konat ¢i kvalifikované
odtivodnit rozhodnuti o nejmenovani
justiéniho ¢ekatele soudcem; spor o imu-
nitu poslancti a senatorti apod. Vice nez
v kterémkoliv jiném pravnim odvétvi se
ovSem v ustavnim pravu prolina pravni
text s politickou realitou, vice nez v kte-
rémkoliv jiném odvétvi se v ustavnim

SNEMOVNA. POSLANECKOU SNEMOVNU NELZE ROZPUSTIT, DOKUD VYKONAVA FUNKCI SENATU PODLE ODSTAVCE 2. DO P
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however, never established. The elections
to the Senate were held in 1996, but no
constitutional act on an Interim Senate
had been passed by then. In addition,
the transitory provisions suspended the
power of the president of the republic

to dissolve the Chamber of Deputies, as
it exercised the Senate’s powers, which
can be called a constitutional curios-

ity. Continuity between the Chamber of
Deputies and the Czech National Council
was underlined by the acceptance of the
Czech National Council’s rules of proce-
dure, which were used by the Chamber
of Deputies as its rules of procedure until
1995, when the Chamber of Deputies’
rules of procedure were accepted.

The principle of continuity, as in the
case of the Chamber of Deputies and
the Czech National Council, was also
accepted for the government of the Czech
Republic constituted under the leader-
ship of Vaclav Klaus in the summer of
1992, which became the government of
the Czech Republic, an independent
country. Its term of office therefore lasted
from 2 July 1992 to 4 July 1996. The fed-
eral government was dissolved without
replacement, although some federal poli-
ticians became active in Czech politics
and even became members of the Czech
Republic’s government.

Judges of all courts in the Czech
Republic also continued to be regarded as
judges appointed in accordance with the
Constitution. There was a system of mili-
tary courts in the Czech Republic until
1993. They were cancelled as of 31 Decem-
ber 1993, with the trial of military crimi-

nal offences being transferred to courts
in the general system.

The clauses in the concluding provi-
sions defining what is regarded as the
constitutional order of the Czech Repub-
lic are quite fundamental. Although it
could seem like an exhaustive list at
first glance, it is a demonstrative list, as
through its case law the Constitutional
Court added the international agree-
ments on human rights and fundamental
freedoms mentioned above to this pro-
vision of the Constitution in 2002. The
constitutional order is formed, according
to the constitutional legislators, by the
Constitution and the Bill of Fundamen-
tal Rights and Freedoms, but not the
introductory act that contained the afore-
mentioned general derogation clause;
this only became part of the Czech legal
order with the force of an ordinary act
and remains part of it today (this is called
the deconstitutionalisation of a constitu-
tional act). In addition, the constitutional
order is formed by constitutional acts
passed in accordance with the Constitu-
tion of the Czech Republic (the Constitu-
tional Act on Creation of Higher Regional
Self-governing Units; the Constitutional
Act on Security of the Czech Republic;
the Constitutional Act on a Referendum
on the Accession of the Czech Republic
to the European Union, etc.), as well as
constitutional acts governing the coun-
try’s borders, both those that were passed
in accordance with this Constitution
and constitutional acts on the country’s
borders that were passed by legislative
bodies during the existence of Czecho-
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pravu misi pravo s politikou, a proto
rada institut ustavniho prava nachazi
svij pravy smysl a obsah teprve v dohodé
rozhodujicich politickych ¢initeld (spory
ohledné nepolitickych - Giednickych
vlad; spory o volbu prezidenta republi-
ky; spory o ustaveni vyssich izemnich
samospravnych celk®; spory o z¥izeni
zvlastni soustavy spravniho soudnictvi;
spory o piijeti zdkona o statni sluzbé aj.).
Lze bez nadsazky konstatovat, Ze samo-
statna Ceska republika se stala stabilnim

demokratickym statem, ktery se etabloval
v mezindrodnich institucich (Severo-
atlantickd aliance, Evropska unie). Ceska
republika naplnuje v dne$ni dobé ustav-
ni charakteristiku jako svrchovaného,
jednotného a demokratického pravniho
statu zalozeného na ucté k pravaim a svo-
bodam ¢lovéka a ob&ana. P¥ejme nejen ji,
ale i sobé, aby tak bylo i v budoucnosti.

JMENOVANA PO VOLBACH V ROCE 1992 A VYKONAVAJICI SVOU FUNKCI KE DNI UCINNOSTI USTAVY SE POVAZUJE ZA VLAD
PROKURATURA CESKE REPUBLIKY. CLANEK 110 DO 31. PROSINCE 1893 TVORI SOUSTAVU SOUDU TEZ VOJENSKE SOUDY. CL/
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slovakia (also meaning the period before
the communist regime, i.e. constitutional
acts of the National Assembly of the
Czechoslovak Republic) and even consti-
tutional acts passed by the Czech Nation-
al Council after 6 June 1992, i.e. after the
day of democratic and free elections to
the Czech National Council (for exam-
ple the Constitutional Act on Measures
Related to the Dissolution of the Czech
and Slovak Federative Republic; the Con-
stitutional Act on Some Other Measures
Related to the Dissolution of the Czech
and Slovak Federative Republic, etc.).

The life of the Czech Republic’s con-
stitution, which has been in place for
more than 16 years now, shows that the
Constitution is a stable element in Czech
constitutional and democratic develop-
ments. With a few small exceptions, the
constitutional institutions were estab-
lished in accordance with the Constitu-
tion. The last unimplemented provisions
of the Constitution are the absence of
an act on contact between the Cham-
ber of Deputies and the Senate and the
deferred effect of the Act on Civil Service.
In the first years, all the constitutional
institutions had to find their place in
the constitutional system, which some-
times led to dramatic disputes, many of
which were decided by the Constitutional
Court. The following random sample can
be given: the dispute on the running of
the deadline for the use of a suspending
veto by the president of the republic; the
dispute about whether counter-signing is
necessary for the appointment of office-
holders to the Czech National Bank’s

banking board; the dispute on the posi-
tion of international agreements in the
Czech legal order; the dispute about the
Constitutional Court’s ability to overturn
constitutional acts; the dispute about the
duty of the president of the republic to
act or properly justify a decision on the
non-appointment of a judge-in-waiting

as a full judge; the dispute on depu-

ties’ and senators’ immunity, etc. More
than in any other legal area, however, in
constitutional law the legal text is more
involved with the political reality, more
than in any other area in constitutional
law politics and law mix, so a number

of constitutional law institutions find
their real sense and content in an agree-
ment between the decisive political actors
(disputes regarding apolitical—caretaker
governments; disputes about the elec-
tion of the president of the republic; dis-
putes about the establishment of higher
self-governing units; disputes about the
establishment of a separate system of
administrative courts; disputes about the
passage of the Act on Civil Service, etc.).
Without exaggeration, we can say that the
independent Czech Republic has become
a stable democratic country that has
established itself in international institu-
tions (North Atlantic Treaty Organisation,
European Union). The Czech Republic
currently meets the constitutional char-
acteristics of a sovereign, united and
democratic country with the rule of

law, based on respect for the rights and
freedoms of man and citizens. We wish
both it and ourselves that this remains
the case in the future.

19

J JMENOVANQOU PODLE TETO USTAVY. CLANEK 109 DO DOBY ZRIZEN[ STATNIHO ZASTUPITELSTVI VYKONAVA JEHO FUNKCE
\NEK 111 SOUDCI VSECH SOUDU CESKE REPUBLIKY VYKONAVAJICI FUNKCI SOUDCE KE DNI NABYTI UCINNOSTI TETO USTAVY
Y TVORI TATO USTAVA, LISTINA ZAKLADNICH PRAV A SVOBOD, USTAVNI ZAKONY PRIJATE PODLE TETO USTAVY A USTAVNI



0

Literatura

Bibliography

Balik, Stanislav, Hiousek, Vit, Holzer, Jan, Sedo, Jakub: Politicky
systém ceskych zemi 1848-1989, Brno, 2007.

Bobikova, Lenka, Sousa, Jiff: Parlament — kolbigté ndroddi a nd-
rodnaosti. Z rakouskéha parlamentu 1861-1914, Jinocany,
1992.

Broklova, Eva: Ceskoslovenskd demokracie. Politicky systém
v CSR 1918-1938, Praha, 1992.

Broklova, Eva: Prvni ceskaslovenska ustava. Diskuse v tstav-
nim vyboru v lednu a tnoru 1920, Praha, 1992.

Hlougek, Vit, Simitek, Vojtéch (eds.): Délba soudni moci v Ces-
ké republice. Brno, 2004.

Filip, Jan: Ustavni prévo Ceské republiky. 1. dil. Zdkladni pojmy
a instituty, Ustavni zdklady CR. Brno, 2003.

Hledikava, Zdenka, Janak, Jan, Dobes, Jan: Déjiny spravy
v ¢eskych zemich. Od pocdtku stdatu po soucasnast.
Praha, 2005.

Hollander, Pavel: Zaklady vseobecné statavedy. Plzer, 2008.

Kavka, Frantisek: Karel IV. Historie Zivota velkeho viadare.
Praha, 1998.

Kocian, Jif: Povdleny vyvoj v Ceskoslovensku 19451948,
Praha, 1991.

Klima, Karel a kol.: Komentd¥ k Ustavé a Listiné. Plzer:, 2009.

Krej¢i, Oskar: Kniha o valbdch, Praha, 1994.

Maly, Karel a kol.. Dgjiny ¢eskeho a ceskoslovenskehao prava
do roku 1945, Praha, 1997.

Maly, Karel, Sivak, Florian: Dgjiny stdtu a prdva v Ceskych
zemich a na Slovensku do r. 1918. Jinacany, 1993.

Neubauer, Zdenek: Sfdfovéda a feorie polifiky. Praha, 2008.

Pavlitek, VAclav a kol.: Ustavni prévo a stdtovéda. 1. dil. Obec-
nd stdfoveda. Praha, 1998.

Pavlitek, VAclav a kol.: Ustavni pravo a stdtovéda. Il Dl Ustav-
ni pravo Ceské republiky. Cést 1. Praha, 2008.

Pavlitek, VAclav, Hiebejk, Jiti: Ustava a tstavni fad Ceské
republiky. 1. dil. Ustavni systém. Praha, 1994.

Schelle, Karel: Dejiny ceskoslovenského stdtu a prava
(1918-1945), Brno, 1992.

Sladetek, Viadimir, Mikule, Viadimir, Syllova, Jindfigka: Ustava
Ceské republiky. Komentdr. Praha, 2007.

Suchének, Radovan, Jirdskava, Véra et al.; Ustava Ceské
republiky v praxi. Praha, 2008,

Trestik, Dugan: Poddtky Premysloved. Vistup Cechtl do déjin
(630-935]. Praha, 1997.

Urban, Offo: KromeriZsky sném 1848-1843, Praha, 1998.

Viadislavskeé ztizeni zemské a pocdtky Ustavnino ziizeni
v Ceskych zemich (15600-1619). Sbornik ptispévkii z mezi-
ndrodni konference konané ve dnech 7-8. prasince 2000
v Praze. [Ed.]: Maly, Karel, Panek, Jaroslav. Praha, 2001.

Vyvaoj ceskeé Ustavnosti v letech 1618-1918. Sbornik prispevkd.
[Ed]: Maly, Karel, Soukup, Ladislav. Praha, Univerzita 2006.

Wihoda, Martin: Zlata bula sicilskd. Podivuhodny pribeh ve
vrstvdch paméti. Praha, 20056.

Zimek, Josef: Ustavni vyvoj Seského stdtu, Brno, 1998.

Zemlitka, Josef: Cechy v dobé knizeci (1034-1198). Praha,
1997.

Zemlitka, Josef: Poddtky Cech krdlovskych 1198-1253. Promé-
na statu a spole¢nosti. Praha, 2002.

ZAKONY NARODNIHO SHROMAZDEN| CESKOSLOVENSKE REPUBLIKY, FEDERALNIHO SHROMAZDEN| CESKOSLOVENSKE SOCIA
NARODNI RADY PRIJATE PO 8. CERVNU 1992. ZRUSUJI SE DOSAVADNI USTAVA, USTAVNI ZAKON O CESKOSLOVENSKE FEDERA
SYMBOLECH CESKE REPUBLIKY. OSTATNI USTAVNI ZAKONY PLATNE NA UZEM[ CESKE REPUBLIKY KE ONI UCINNOSTI TETO U



LISTICKE REPUBLIKY A CESKE NARODNI RADY UPRAVUJICI STATNI HRANICE CESKE REPUBLIKY A USTAVNI ZAKONY CESKE
Cl, USTAVNI ZAKONY, KTERE JE MENILY A DOPLNOVALY, A USTAVNI ZAKON CESKE NARODNI RADY C. 67/1990 SB., O STATNICH
STAVY MAJI SILU ZAKONA. CLANEK 113 TATO USTAVA NABYVA UCINNOSTI DNEM 1. LEDNA 1993. UHDE V.R. KLAUS V.R.



CESTY CESKE USTAVNOSTI

90. vyro¢i prvni ¢eskoslovenské ustavy

THE PATHS OF CZECH CONSTITUTIONALITY

on the 90" Anniversary of the Passage of the First Czechoslovak Constitution

Autofi text(l / Authors of the texts: JUDr. PhOr. Petr Misna, Ph.D., PhDr. Lukas Slehofer, Dan Urban

Recenzoval / Reviewed by: JUDr. Jan Knézinek, Ph.D.

Fotografie / Photographs: Narodni Archiv, Narodni muzeum, Statni oblastni archiv v Treboni, Ondiej Kocourek, Archiv Poslanecké
Snémovny, CTK

Odpovédna redaktorka / Editor: Lucie Witflichova

Jazykova Uprava a korektury / Proofreading: Daniela Varadinkova

Preklad / Translation: Kevin Fenfon

Graficky design / Graphic design: Jan Dobes, Filip BlaZek studio Designig

Tisk / Printed by: Prvni dobré s.r.0.

1. vydani / 1st edition

Viydal / Published by Urad viady Ceské republiky
© Urad viady Ceské republiky, 2010

ISBN 978-80-7440-021-6

Podékovani za konzultace a cenné pripominky k textu

Thanks for consultations and valuable comments on the text to
doc. PhDr. Jana Cechurova, Ph.0., Be. Martin Drnek,

Mgr. Zdenék Vasek, Bc. Darja Cablova, Pavel Sedlacek

Publikaci vydal Urad viady Ceské republiky u prileZitosti.90: vyrodf prijeti prvni Seskoslovenské Ustavy v race 1920.
Za spolupraci dékujeme Narodnimu archivu, Narodnimu muzeu, Archivu Poslaneckeé snemavny Parlamentu

Ceské republiky, Statnimu oblastnimu archivu v Treboni, Archivu Kancelare prezidenta republiky a Masarykovu Ustavu
a Archivu Akademie véd Ceské republiky.

The Office of the Government of the Czech Republic issued this publication fo mark the 80" anniversary of the passage

of the First Czechoslovak Constitution in 1920. We would like to thank the following for their co-operation:

the National Archives, the National Museum, the Archives of the Chamber of Deputies of the Parliament of the Czech Republic,
the State District Archives in Trebon, the Archives of the Office of the President of the Republic, the Masaryk Institute

and the Archives of the Academy of Sciences of the Czech Republic.



